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DECI SI ON AND ORDER

On Septenber 30, 1983, Admnistrative Law Judge ( ALJ) Barbara
D. Moore issued the attached Decision in this matter. Thereafter,
Respondent, General Counsel and the United Farm Workers of America, AFL-
ClO (UFWor Union) timely filed exceptions to the ALJ's Decision, along
with supporting briefs. Respondent and General Counsel also filed reply
briefs.

The Agricultural Labor Relations Board (Board) has considered
the record and the ALJ's Decision in light of the exceptions, briefs and
reply briefs of the parties and has decided to affirmthe ALJ's
rulings, findings and conclusions, as nmodified herein, and to adopt her
proposed Order, as nodified.

The conpl aint alleges that Respondent has refused to
negotiate in good faith with the UFWfromJuly 15, 1980, to February 24,
1983, inviolation of section' 1153 ( e) Y and (a) of the Agricultural
Labor Relations Act (Act). In addition, Respondent is

Y ANl section references herein are to the California Labor Code unl ess
ot herw se speci fi ed.



charged with instituting several unlawful unilateral changes in
wor ki ng condi tions.

The ALJ concl uded that Respondent engaged in unlawf ul
conduct by unilaterally inplementing increases in the follow ng
wage rates: the lettuce ground crew rate on December 15, 1980, %
on Decenber 13, 1982, and on Decenmber 16, 1982; the lettuce wap nachine
crew rate on Decenmber 18, 1980, and on Decenber 20, 1982; and the
tractor driver rates on January 2, 1981. Respondent did not except to
these conclusions. W therefore adopt these findings of section 1153( e)
and (a) violations as well as the AL)'s additional finding that, with the
exception of the December 16, 1982 increase, these unilateral changes
constitute evidence of bad faith.

VW affirmthe ALJ's conclusion that Respondent failed to
provide relevant information to the UFW in violation of section
1153(e) and (a). Respondent's failure to respond to the Union's
Oct ober 1980 request for information and its excessive delay in
responding to the Union's August 1982 request, constitute violations of
section 1153(e) and ( a) .

BAD FAI TH SURFACE BARGAI NI NG

The ALJ concluded that Respondent unlawfully engaged in bad
faith bargaining with the UFWin violation of section 1153(e) and ( a)

of the Act. The ALJ based this conclusion on Respondent's

Z The ALJ found that Respondent unilaterally raised this rate but
did not make a finding as to when it was inpl enented. General CGounsel
correctly points out that the parties stipulated the change occurred on
Decenber 15, 1980. (General (ounsel Exhibit {CE. 2).)

13 ALRB Nb. 8



repeated delays in responding to the Union's proposals, its failure to
submt counterproposals as promsed, its refusal to timely respond to the
Union's information requests, its intransigence on all major bargaining
i ssues, and its failure to reinstate former strikers. In addition, the ALJ
concl uded that Respondent's unilateral inplementation of wage increases,
enuner at ed above, indicate bad faith and support a finding that it engaged
in surface bargaining. Finally, the ALJ also considered Respondent's action
in refusing to disclose the nanes and addresses of its enployees as well as
the location of its operations. She concluded that this action severely
restricted the UFWs ability to comunicate with and ascertain the
negotiating desires of the enployees it represents.

W affirm the ALJ's findings, conclusions, analysis and
hol ding on the natter of bad faith bargaining to the extent that they
are consistent with the discussion bel ow.

Initially, we reject the ALJ's conclusion that Respondent
unl awf ul I'y del ayed negotiations fromJuly 15, 1980 until Cctober 30,
1980. The ALJ's conclusion is prem sed on the conbined Board rulings in
Adm ral Packing Conpany, et al. (1981) 7 ALRB No. 43 and Mario Sai khon,
Inc. (1982) 8 ALRB No. 88, that Respondent bargained in bad faith from

February 1979 until July 15, 1980. Admral Packing was reversed by the
Court of Appeal in Carl Joseph Maggio, Inc. v. ALRB(1984) 154

Cal . App. 3d 40 [201 Cal.Rptr. 30]. Accordingly, the Board nodified its
Sai khon Decision at 8 ALRB No. 88 in Mario Saikhon, Inc. (1986) 12 ALRB

No. 4, insofar as the earlier Decision had concluded that
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Sai khon had engaged in bad faith or surface bargai ning commenci ng in
February 1979. 1In 12 ARB No. 4, the Board further concluded that there
was insufficient evidence to support a finding that Sai khon engaged in
bad faith or surface bargaining through July 15, 1980.% Thus, the
premse underlying the ALJ' s concl usion that Respondent continued to
bargain in bad faith is no longer viable. Further, in this case there
IS no evidence that between July 15, 1980 and Gctober 30, 1980, either
party sought to resune negotiations. After a significant and judicially
approved hiatus in bargai ni ng, such as that which occurred here, neither
party can be expected to bear total responsibility for the resunption of
bargai ning. Accordingly, we do not adopt the ALJ' s concl usion that
Respondent unl awf ul | y del ayed negotiations fromJuly 15, 1980 until
Qtober 30, 1980.

A the comrmencenent of the Gctober 30, 1980 neeting, the
status of negotiations was as follows: There had been no bargai ni ng
sessi on between Respondent and the Uhion since August 1979. A bona
fide i npasse, whi ch coomenced February 29, 1979, had been broken by
Respondent’ s unl awful unilateral wage increases in excess of its

outstanding offer to the thion. (Saikhon, supra, 12 ARB No. 4.)

Respondent ' s out standi ng proposal was that presented on February 21,
1979, nodified by the interi mwage i ncreases inpl enented between February
28, 1979 and Gctober 30,

¥ Athough the focus of 12 ALRB No. 4 was on the inpact of the
enpl oyer's unilateral wage increase, all parties were provided the
opportunity in that case to refer the Board to any other indicia of bad
faith or surface bargaining occurring through July 15, 1980. No such
references were made in the parties' briefs in that case.
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1980. FHnally, the Union's outstandi ng proposal consisted of its
February 20, 1979 offer and its February 28, 1979 proposal s.

During the Gctober 30, 1980 neeting, the nion proposed a
nodi fication of the contribution rate specified inits February 28,
1979 proposal on the Robert F. Kennedy Medical Plan (RFK pl an).
Respondent made no nodification of its outstanding proposal. In addition
to proposing a modification of the contribution rate to the RFK pl an,
the Union urged Respondent's further consideration of the concept of
Respondent's conpensating a union representative for admnistering the
contract.® The Union then requested a response from Respondent. No
response was provided until Decenber 10.

It is well-established that both parties in a collective
bargai ning relationship have nutual obligations to actively participate
in the bargain process. (NLRB v. Mntgonery Ward & Conpany (9th Cir.
1943) 133 F.2d 676 [12 LRRM508] .) Wile the union nust institute the

bargai ning process by initially requesting negotiations, the enployer may
not passively sit by, forcing the union to continually renewits
requests to nmeet and to proceed with negotiations. (M. H Ritzwoller

Conpany v. NLRB (7th Cir. 1940) 114 F.2d 432 [6 LRRM894].) The

enpl oyer al so has an affirmative obligation to make arrangenents for
meetings once the union has initiated the process. (NLRB v. Exchange

Parts Conpany (5th Cir. 1965) 339 F.2d 829 [58 LRRM2097].) Here, at

“The nodi fication consisted of a change fromcontributions based on a
per cent age of conpensation to contributions based on an hourly rate.

“The Uni on' s outstandi ng February 1979 proposal s i ncl uded a
provi sion on union representatives to be paid by the Enpl oyer.
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the concl usion of the CGctober 30, 1980 neeting, it was incunbent upon
Respondent to respond to the Uni on"s new proposal and thereby permt the
Uhion to deci de whether further neetings or new proposal s were
necessary.? Respondent's failure to respond until Decenber 10, when it
indicated that it was unlikely that a new contract coul d be negoti at ed

unl ess the Uhion was willing to make new proposal s,”

constitutes
evi dence that Respondent was not taking its bargaining obligation as
seriously as it shoul d have.

n Decenber 10, Respondent al so notified the ULhion that it
desired to raise wages for tractor drivers. The parties net on Decenber
15, 1980, for the purpose of discussing the interi mwage i ncrease
proposed by Respondent. During that neeting Respondent al so proposed an
interimincrease in |lettuce harvest wage rates. The Lhion refused to
agree to interi mwage increases and continued to naintain its denand for
a conpl ete contract. Respondent’'s negotiator then notified the Unhion
that it would i mmedi ately i npl enent the proposed i ncreases in the | ettuce
rates. It was not until February 4, 1983, that Respondent inforned the
Lhion that it had al so increased tractor driver wage rates on January 2,

1981.

The context in which the above unilateral increases were

YDuring the Decenber 15 neeting, the Lhion was inforned that Ronal d
Barsaman woul d be replacing Charles Soll as Respondent's negoti at or.
Sonetine during January 1981, Barsaman told Ann Smth that he woul d
revi ew Respondent' s position and present a new proposal or reaffirm
Respondent’s position. He coomtted hinself to conpleting his review by
the end of January.

" The position Respondent communicated to the Unhion on Decenber 10,
was the same as that communi cated by the Uhion to Respondent on Qct ober
30; each party denanded that the ot her nmake substantial novenent to
produce a contract.
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nade conpel s the concl usi on that Respondent was acting in disregard of
the Union's role as the exclusive collective bargai ning representative of
Respondent’ s agri cul tural enpl oyees and was engagi ng i n conduct whi ch
could not help but frustrate the collective bargai ning process.
particul ar rel evance are the followng facts: in Qctober 1980, the
Lhion initiated resunption of contract negotiations and nodified one
provision of its proposal; for six weeks thereafter Respondent gave no
response to the Union's overtures; and, when Respondent did respond, its
response was acconpani ed by an announcenent of its desire to make interim
wage increases foll owed by i nmedi ate i npl enentati on of those i ncreases
even though the Uhion nade clear its intent not to agree to interim
increases. It was not until March 12, 1981, that Respondent nade any
effort to resune bargaining in good faith toward a col | ecti ve bargai ni ng
agr eenent . ¢

By its March 12, 1981 |etter (GC Ex. 15),
Respondent

offered to neet wth the Uni on, thus satisfying the nutual obligation to
nake arrangenents for neeting. Uoon the Union's informng Respondent, on
March 17 or 18, that it had appoi nted a new negotiator, Respondent's
negotiator contacted the Union's representative and arranged to neet on
March 31. nh March 31, the parties reviewed the status of negotiations

and set a schedul e for

¥ Aparty is not obligated to respond to the other party's
movement with a counterproposal. Appropriate responses include rejection
of new offers with an explanation, an indication that the proposals are
unacceptabl e, a counterproposal or agreenent to the new offer.

YUnl ess ot herwise noted, all dates refer to 1981.
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future neetings. A the next neeting, on April 15, Respondent presented
new proposal s and both parti es made novenent which resulted in agreenent
on sone issues. The parties also agreed to neet on April 27. O April
27, Respondent reviewed wth the Union unresol ved i ssues and expl ai ned
its concerns wth regard to each of them

The parties continued di scussions on My 4, 5 and 18, which
resulted in agreenent on additional articles.®® At the conclusion of
the May 18 neeting, although the parties had nmade substantial progress,
agreenent on a contract was not reached, ostensibly because the Uhi on had
nade acceptance of its entire package a prerequisite to agreenent and
certain provisions of the package were not acceptabl e to Respondent.

O June 30, the parties again net and the Uhion presented a new
package proposal ; Respondent responded wth counterproposals. Qh July
21, the Unhion presented anot her package proposal. Respondent admts that
it did not expressly reject the Union's July 21 package proposal. The
ALJ properly found that it was clear that Respondent had indicated it
woul d provi de a further response.

Between July 21 and January 12, 1982, there were no neetings
or conmuni cations between the parties for the purpose of attenpting to
reach agreenent on a contract. This period of delay was attributable to

Respondent's failure to provide its prom sed

YThe outstandi ng i ssues included contract duration, hiring hall,
good standing wth respect to uni on nenbershi p and economcs. Gontrary to
the ALJ's finding, Respondent explained its rejection of the Union's
proposal on hiring hall on the basis that it did not satisfy its needs.
(R.T. IV, p. 6.)
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r esponse.
In response to a call fromuhion negotiator David Martinez,

the parties resuned negotiations on January 12, 1982. At that neeting,

Respondent finally responded to the Union's July 21, 1981 proposal .

Respondent rejected the Uni on' s proposal, counterproposed on the hiring

I ssue and stated its demand for agreenent to its February 1979

pr oposal s.

O February 16, 1982, the Lhion presented its first conpl ete
proposal since February 1979. This proposal, which contained
nonecononm ¢ and economc itens, including wages, was not a package
proposal and had a duration of six nmonths. |In response to a request by
Respondent’ s negotiator, the neeting ended so that Respondent coul d
prepare a three-year counterproposal .

Two nonths | at er, Respondent had not presented its prom sed
counterproposal .  The Uni on's negotiator wote Respondent’'s negoti at or
on April 12, stating that it was still awaiting Respondent's response.
The parties agreed to neet in May but the neeting was subsequent!|y
cancel ed because the Uni on's negotiator had to attend a bargai ni ng
session wth another enpl oyer. The next schedul ed neeting was cancel ed
because the Union's negotiator had to visit hisill father. Inlate
My or June, the Uhion notified Respondent's negotiator that Arturo
Mendoza woul d be the Uni on' s new bargai ning representati ve.

The parties next net on August 3, 1982. A no tine between
February 16 and August 3, did Respondent give any indication that it had
prepared the prom sed counterproposal. S nce the Uni on' s outstandi ng

proposal had an expiration date of
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August 31, the Union told Respondent's negotiator that there was no
need to respond to that proposal and that the Union woul d present a
new proposal. On August 12, the Union also requested infornation
from Respondent which the Union indicated it needed to prepare its
new proposals. The information was not provided and the Union went
ahead and proffered a proposal which it submitted on Novenber 16 as a
modi fication to its proposal of February 16, 1982.

The parties next met on Decenber 8. At that tine
Respondent provided some of the requested information. As of the
conmmencenent of the hearing on February 24, 1983, Respondent had not
responded to the Union's Novenber 16, 1982 proposal.

Section 1153( e) of the Act requires an agricul tural
enpl oyer to bargain in good faith with its enployees' certified
col l ective bargaining representative. The ALJ appropriately cites
various expressions by this Board, the NLRB and the courts as to the
requi rements of the nutual obligation of the enployer and the union
to bargain in good faith. The ALJ is also correct in acknow edgi ng
the difficulty in determ ning whether challenged conduct constitutes
perm ssible hard bargaining or a type of unlawful bargaining. The
difficulty in the Board's task is largely attributable to the
Board's dual responsibility of assuring that parties bargain in good
faith while, at the sane time, giving full recognition to the
statute's express acknow edgement that the good faith bargaining
obligation "does not conpel either party to agree to a proposal or
require the making of a concession.” (Lab. Code § 1155.2.) The
Board nust

10.
13 ALRB No. 8



take pains to avoid interjecting itself as another party at the
bargai ning tabl e under the guise of evaluating a party's conpliance
wth the statutory bargaining obligation. The Board is in danger of
assumng an inproper role when it relies too heavily on such factors as
the inportance of issues to a party and the degree of novenent exhi bited
by either side.

Inthis case, the ALJ frequently anal yzed the parti es'
bar gai ni ng conduct in terns of whether novenent was substantial or not
on najor issues. Simlarly, frequent reference was nade to whet her
Respondent was agreeing to the Sun Harvest contract or whether the
Lhi on was accepting sonething | ess than Sun Harvest, with the inplicit
suggestion that in the forner case, there was no significant novenent on
Respondent' s part but inthe latter case, there was a substantial
concession by the Union. No inference can be properly drawn fromthe
Union's willingness to drop substantially bel owthe Sun Harvest
agreenent unl ess one i npermssi bly assunes that the Sun Harvest
agreenent was nore reasonabl e t han Respondent's positi on.

Notw t hstanding the foregoing flaws in the ALJ' s
anal ysis, the record in this case does establish that, comencing in
Cctober 1980, Respondent failed to fulfill its statutory obligation to
bargain in good faith by creating i nexcusabl e del ays and by engaging in

conduct indicating a conscious disregard for

1'Sun Harvest" refers to the col |l ective bargaini ng agreenent
entered into by the UFWand Sun Harvest, Inc. in Septenber 1979. A
nunber of ot her %r owers and/or harvesters of vegetabl e crops al so signed
contracts wth the UPWthat were substantially Identical to the Sun
Harvest agreenent except for |ocal provisions.
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the Union's role as the excl usi ve bargai ning representative of
Respondent' s enpl oyees (i . e. , inplenenting various unilateral wage
changes). For a short tine, Respondent gave indications of being in
conpliance with its obligation to bargain in good faith, but it later
resumed its dilatory behavior and its unilateral inplenmentation of wage
i ncreases. dven Respondent's recurring and sonetines blatant acts in
derogation of its basic bargai ning obligations, we can only concl ude
that Respondent |acked the requisite good faith intent to reach an
agreenent wth the Union and was engaged in an overal | course of surface
or bad faith bargai ning fromQtober 30, 1980 onward.

UN QN BARGAI N NG QONDUCT

General (ounsel excepts to the ALJ' s conclusion that the UFW
failed to propose a seniority supplenent. V& find nerit inthis
exception. Respondent's refusal to disclose the nanes and addresses of
Its enpl oyees prevented the Lhion fromspeaking wth the enpl oyees and
| earning the current working conditions at the Conpany. URWnegoti at or
Cavid Martinez testified that he was aware Respondent had added new
| ettuce machines and job classifications since the illegal |ockout, but
could not obtain any information on these changes. The UFW s failure
to fornulate and submt a seniority suppl enent was a direct result of
Respondent's unl awful failure to supply requested i nformation. Under
t hese circunstances, the Unhion cannot be faulted for its failure in that
regard.

General Gounsel and the UFWbot h except to the ALJ' s

finding that the Unhion engaged i n regressive bargai ning by

12.
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reverting back to a prior position on the RFK plan. W find nerit
in this exception. Martinez submtted the sunmary of the Union's
proposal s at the nmeeting of May 4, 1981 (GC Ex. 18), during a period
when the parties were naking sonme changes in their outstanding
proposals. It is undisputed that the summary included a proposal
whi ch the Union had previously abandoned and, in that sense, it was
regressive. However, the regression had mniml, if any, effect on
the negotiations since the parties did not discuss econom cs until
February 1982, and Conpany negotiator Ronal d Barsam an did not
mention the "change" to Martinez until that tine. Under these
circumstances, the Union's return to an old proposal is not

i ndicative of bad faith bargaining on its part.

APPROPRI ATENESS OF THE MAKEWHOLE REMEDY

W begin by noting that the Act provides for "making
enmpl oyees whol e, when the board deems such relief appropriate, for
the loss of pay resulting fromthe enployer's refusal to
bargain...." (Labor Code § 1160.3.) That provision thus
contenpl ates that the Board will find the nakewhole renedy to be
appropriate for some violations of the enployer's statutory
bar gai ni ng obligation and not for others.? Where such violations are
i solated and do not establish a pattern of conduct anmpunting to
surface bargaining, we have declined to apply the nakewhol e renedy.

(Holtville Farms, Inc. (1984) 10 ALRB No. 49. ) Moreover, we are

cogni zant of the fact that a makewhole award is

2 The Board has held in United Farm Wrkers of America (Maqgi o)
( 1986? 12 ALRB No. 16 that the ALRA does net sanction the use of the
makewhol e remedy in cases of union bad faith bargaining.

13.
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in the nature of an equitable renmedy and cannot be invoked without
reference to the conduct of both parties to the bargaining process.
(N. A Pricola Produce (1981) 7 ALRBNo. 49.) Finally, we recognize

that to apply the makewhol e remedy wi thout sone regard for what can
realistically be expected fromthe bargaining process would be to use
that remedy in a punitive fashion and to nmake the use of legitimte hard
bar gai ni ng unduly hazardous. Such results were clearly not intended by
the Legislature in providing for use of the make whole renmedy " . . .

when the Board deens such relief appropriate, for the loss of pay
resulting fromenpl oyer's refusal to bargain...." Wth these
considerations in m nd, we find makewhole relief to be appropriate in
this case to the extent that the collective bargaining process was
clearly frustrated by Respondent's overall course of surface or bad faith
bar gai ni ng.

Despite Respondent's failure to fully comply withits
obligation to bargain in good faith, we would not find it appropriate
to order the makewhol e renmedy as of Cctober 30, 1980. Gven the fact
that the Union failed to pursue contract negotiations for 15 nonths
prior to Cctober 30, 1980, and with the only change in the parties
position since February 1979 being the Union's single nmodification of
the Enployer's contribution rate to the RFK fund, we have an
insufficient basis for concluding that Respondent's six-week delay in
respondi ng had any inpact on negotiations. Indeed, it strains credulity
to even suggest that absent that delay the parties would have concl uded
a contract on Cctober 30, 1980, or soon thereafter, so as to render

makewhol e an appropriate remedy for any | oss enployees suffered. This

13 ALRB No. 8 14.



conclusion is particularly warranted in light of the Union's conduct wth
respect to the bargai ni ng whi ch preceded the period at issue here and
undoubt edl y set the tone for negotiations during the period being

scrutinized. In Carl Joseph Maggi o, supra, 154 Cal . App. 3d 40, the

appel | ate court described the foll owng conduct by the uni on which
contributed to the inpasse that comnmenced in February 1979.

First, the union's extrene denands at the outset and its

unw | I i ngness to conpromse or negotiate in good faith. The union
cancel l ed neetings; it refused to join the enpl oyers in a request
for a federal nediator and a representati ve fromthe Gouncil on
VWge and Price Sability which mght have provi ded the catal yst
for resolution of differences; it called for strikes before it
had even presented a conpl ete proposal to the enployers; and it
failed to nake nore than snall concessions in its proposals. (Id.

ap 71.)
The court further noted that, "[t ] he violence which took place in the
[ UFW sanctioned] strikes against the enployers . . . was 'serious

m sconduct," and so would have justified their refusing to bargain wth
the UFW " 23/

Respondent ' s conduct begi nni ng on Decenber 15, 1980, when
Respondent instituted the first of its series of unilateral wage
i ncreases warrants a different conclusion wth respect to the
appropri ateness of the makewhol e renedy. Fromthat point onward the
failure of the collective bargaining process in this case was nade

inevitable by a clear pattern of bad faith conduct on the part

33/1'n light of these circunstances, we do not rely on Respondent's
failure to provide the nanes and addresses of strike replacenents in
response to the Union's Qctober 30 infornation request as a factor
indicating that Respondent was engaged in a course of bad faith
bargai ning fromthat date onward.

15.
13 ALRB No. 8



of Respondent which included | ong del ays in responding to Union
proposals, a failure to submt counterproposals as promsed, a failure to
provi de requested relevant information in a tinely nanner, and a string
of unlawful unilateral wage changes. Unhder these circunstances, we
deemappl i cation of the makewhol e renedy to be appropri ate.

Had Respondent' s bar gai ni ng conduct fromMarch 12, 1981,
through July 21, 1981, been representative of the final stage of
bar gai ni ng between the two parties, it may well have warranted the
i nference that Respondent had abandoned the bad faith course of conduct
that characterized the earlier period of bargai ning. Hwever, given the
| engt hy period of bad faith bargai ni ng which took place subsequent to
July 21, and the lack of any objective factors which woul d indicate the
plausibility of a tenporary change inits attitude toward bargai ning, we
cannot concl ude that Respondent was engaged in other than a course of
surface bargai ning fromMarch 12, 1981, through July 21, 1981. Snce
we infer fromthe totality of circunstances that Respondent |acked the
requisite good faith intent to reach an agreenent during that period,
the progress that the parties appeared to have nade can only be
considered illusory and woul d not warrant a tolling of Respondent's
nakewhol e liability.

The nakewhol e renedy shall be applied fromDecenber 15, 1980,
until Respondent is shown to have commenced good faith bargaining wth
the UUW A determnation as to when the nakewhol e renedy nmay be
termnated wll be nmade through the suppl enental conpliance proceedi ng

inthis case. The General Gounsel w | bear

16.
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the burden of proving the appropriate duration of the nakewhol e
renedy. Qur QOder herein shall not be construed as precl uding
Respondent fromthe use of legitinate hard bargai ni ng pendi ng the
out cone of the conpliance proceedi ngs.
ROER

By authority of Labor Gode section 1160. 3 the
Agricultural Labor Relations Board ( Board) hereby orders that
Respondent Mario Saikhon, I nc., its officers, agents, successors,
and assigns shall :

1. GCease and desist from

(a) Failing or refusing to neet and to bargain
collectively in good faith, as defined in section 1155.2( a) of the
Agricul tural Labor Relations Act (Act), with the United FarmWrkers
of Amrerica, AFL-A O (UW as the certified excl usi ve bargai ni ng
representative of its agricultural enployees.

(b) Inanylike or related manner interfering with,
restraining, or coercing agricultural enpl oyees in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirnati ve actions which are
deened necessary to effectuate the policies of the Act:

(a) Won request neet and bargain collectively in
good faith wth the UFW as the excl usive collective bargaining
representative of its agricultural enpl oyees and, if agreenent is
reached, enbody such agreenent in a signed contract.

(b) Won request of the UFW rescind its unilateral
wage i ncreases fromthe 1980-81 and 1982-83 | ettuce harvest season,

and neet and bargain in good faith wth the UFWconcerni ng

17.
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any proposed wage increases, or any other conditions of enploynent of
its agricultural enployees.

(c) Make whole its agricultural enployees for all |osses
of pay and other econom c |osses they have suffered as a result of
Respondent's failure and refusal to bargain in good faith with the UFW
such anmounts to be conputed in accordance with established Board
precedents, plus interest thereon, conputed in accordance with the
Board's Decision and Order in Lu-Ette Farnms, (1982) 8 ALRB No. 55.

The makewhol e period shall extend from Decenber 15, 1980, until February
24, 1983, and fromFebruary 24, 1983, until the date on which
Respondent commences good faith bargaining with the UFW

(d) Provide a copy of the attached Notice in the
appropriate | anguage(s) to each agricultural enployee hired by
Respondent during the 12-month period follow ng the date of issuance
of this Oder.

(e) Preserve and, upon request, make available to the
Board or its agents, for exam nation, photocopying, and otherw se
copying, all payroll and social security paynent records, time cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Director, of the amounts
of makewhol e and interest due under the ternms of this O der

(f) Signthe Notice to Agricultural Enployees and,
after its translation by a Board agent into all appropriate |anguages,
make sufficient copies in each | anguage for the purposes set forth in
this Order.

18.
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(g) Mil copies of the attached Notice, in all
appropriate | anguages, within 30 days of issuance of this Order, to al
agricultural enployees inits enploy at any tinme during the period from
Cctober 30, 1980, until the date on which the said Notice is nailed

(h) Post copies of the attached Notice, in al
appropriate | anguages, for 60 days, in conspicuous places on its
property, the exact period(s) and place(s) of posting to be determ ned
by the Regional Director, and exercise due care to replace any copy or
copies of the Notice which nay be altered, defaced, covered or renoved

(i) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate |anguages,
to all of its agricultural enployees on conmpany tine and property at
time(s) and place(s) to be determned by the Regional Director
Fol | owi ng the reading, the Board agent shall be given the opportunity,
outside the presence of supervisors and managenent, to answer any
questions the enpl oyees may have concerning the Notice or their rights
under the Act. The Regional Director shall determne a reasonable rate
of conpensation to be paid by Respondent to all piece-rate enployees in
order to conmpensate themfor tinme |ost at this reading and during the
guesti on- and- answer peri od.

(j) Notify the Regional Director inwiting, wthin 30
days of the issuance of this Oder, of the steps it has taken to conply
with its terns, and nake further reports at the request of the Regiona

Director until full conpliance is achieved.
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I T 1S FURTHER CRDERED that the certification of the United
Farm Wrkers of America, AFL-A Q as the exclusive collective
bar gai ni ng representati ve of Respondent's agricul tural enpl oyees be,
and it hereby i s, extended for a period of one year conmmenci ng on the
date on whi ch Respondent commences to bargain in good faith with the
W
DATED  May 11, 1987

JON P. McCARTHY, Menber

GREGCRY L. GONOT, Menber

¥ The signatures of Board Menbers in all Board decisions appear
wth the signature of the Chairnman first, if participating, followed by
the signatures of the participating Board Menbers in order of their
seniority. Chairnman Ben Davidian and Menber |vonne Ranos R chardson did
not participate in the consideration of this case

20.
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MEMBER HENNI NG D ssenti ng:

Thi s case presents an egregi ous exanpl e of unl awful surface
bargai ning. The Admnistrative Law Judge ( ALJ) concluded t hat
Respondent repeatedl y del ayed in responding to Unhion proposals, failed
to submt counterproposals as promsed, refused to provide basic
information for nearly two years, unlawully refused to rehire forner
strikers, severely restricted the ability of the Lhited FarmVWWrkers of
Arerica, AFL-QO (UFW or Uni on) to communi cate with and ascertain the
negotiating desires of the enployees it represents, remnained
intransigent on all najor bargai ning i ssues, and engaged in a repeat ed
pattern of unilaterally inplenenting wage i ncreases right before the
begi nning of the | ettuce harvest season. Al of these conclusions are
wel | supported by the record evidence, as is the ALJ's ultimate
conclusion that, based on the totality of the circunstances, Respondent

was engaged i n surface bargai ning during

21.
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the period covered by the conplaint in this case.

M/ col | eagues uphol d nmost of the ALJ's findings and
concl usions. However, they appear to be enmbarking on a process of
compartmental i zing the analysis of surface bargaining into artificial
categories. Since the analysis, although confusing, reaches nearly the
correct result, let me merely state that wherever the majority deviates
fromthe recommended decision of the ALJ, | would not and insofar as
t hat makewhol e analysis charts a new course for the application of the
Agricultural Labor Relations Act (ALRA or Act), | disagree

The issue posed by the majority is framed as determining in
what circunstances the Board should order the makewhol e renedy for
viol ations of the duty to bargain. Gting Holtville Farns, Inc.
(1984) 10 ALRB No. 49, the mgjority states that makewhole wll not be

utilized for "isolated" violations nor for less than "a pattern of
conduct amounting to surface bargaining." In Holtville, we found that
the enployer failed to respond to a request to bargainin a timely
fashion (waiting six weeks) and failed to timely provide seniority and
some wage information. However, we found substantial good faith
negotiations did occur and that the delay in the onset of bargaining did
not have a "significant inpact on the opportunity for meaningful

negotiations.” (Holtville, supra, at p. 20.) S nce we found no

surface bargai ning, we awarded no bargai ni ng makewhol e.

Y The majority also sites N. A Pricola Produce (1981) 7 ALRB No. 49
regarding the appropriateness of the makewhol e remedy. As that decision
was a plurality panel decision with no majority regarding the makewhol e
remedy, it is not particularly persuasive authority.

22.
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Here we find surface bargai ning and t herefore award nakewhol e.

The naj ority announces, based upon the above aut hority,

that it wll only
... Tind makewhole relief appropriate in this case to the

extent that the collective bargaining process was clearly

frustrated by Respondent's overall course of surface or bad

faith bargaining. (Supra at p. 14.)
To the extent the mgjority inplies that surface bargaining may not warrant
effective relief, | dissent. As the nmajority does in fact apply the
remedy here, save for a short span at the onset of this matter, | wll
wait for a nore appropriate case to learn the inplications of the
majority's reformulation of our precedent.

In ny view, our finding that Respondent engaged in bad
faith bargai ning renders the nmakewhol e renmedy applicable. Ve nust
conpr ehensi vel y consi der the entire course of bargai ni ng conduct,
and if we glean fromthat conduct surface bargaining -- a
sophi sticated practice of appearing to bargain in good faith for
periods of time without intending to reach an agreenent -- we are
obligated to renedy that violation by awardi ng nakewhol e. Wienever an
enpl oyer is found to have engaged in surface bargai ni ng, nakewhol e
relief is warranted, as it is the only renedy that can begin to
conpensat e enpl oyees for the | osses they suffer when their enpl oyer
fails to neet its duty to bargain. A finding of unlaw ul surface
bar gai ni ng anounts to a conclusion that the conduct frustrated the
bar gai ning process. | can think of no circunstances where nakewhol e
relief would not be appropriate to remedy a finding of surface
bargaining. (R vcom Gorp. v. Agricultural Labor Relations Bd. (1983)
34 Cal . 3d 743,

23.
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772-773.)
For all the foregoing reasons, | dissent fromthe

majority's decision insofar as it fails to adopt the
rulings, findings and concl usions of the ALJ.

Dated: May 11, 1987

PATR CK W HENNI NG Menber

24.
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Ofi ce,
the General Gounsel of the Agricultural Labor Rel ations Board issued a
conplaint that alleged that we, Mario Saikhon, I nc., had violated the
law After a hearing at whi ch each side had an opportunity to present

evi dence, the Board found that we did violate the law by bargaining in
bad faith wth the U-Wregardi ng a col | ective bargai ni ng agreenent. The
Board has told us to post and publish this Notice. V¢ wll do what the
Board has ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and all
farmworkers these rights:

To organi ze your sel ves;

To form join or hel p unions;

To vote in a secret ballot election to decide whether you want a
uni on to represent you;

To bargain wth your enployer to obtain a contract covering your
wages and working conditions through a union chosen by a
najority of the enpl oyees and certified by the Board,;

5. To act together wth other workers to hel p or protect one

anot her; and

6. To decide not to do any of these things.

A wphE

Because you have these rights, we promse that:

VEE WLL NOTI do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things listed above. In particular:

VEE WLL NOT nake any changes in your wages, hours, or conditions of
enpl oynent without first notifying and negotiating wth the UFW the

certified bargai ning representative of our enpl oyees, about such
changes.

VEE WLL neet with your authorized representatives fromthe UFW at
their request, for the purpose of reaching a contract covering your
wages, hours and conditions of enpl oynent.

VEE WLL nake whol e all of our enpl oyees who suffered any economc
| osses as a result of our failure and refusal to bargain in good faith
wth the UFW

DATED: MARI O SAI KHQON, | NC.

By:

(Representative) (Title)

If you have any questions about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor
Rel ations Board. One office is located at 319 Waterman Avenue, El
Centro, California 92243. The tel ephone number is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOI' REMOVE OR M1 LATE
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CASE SUWARY

Mari o Sai khon, | nc. 13 ALRB No. 8
(URWY Case No. 81-CE-5-EC
ALJ DEC SI ON

The ALJ found that Sai khon bargained in bad faith wth the UFWfromJuly
15, 1980 to the beginning of the hearing in this nmatter (February 24,
1983). The ALJ found that Sai khon repeatedly del ayed respondi ng to UFW
bar gai ni ng proposal s, refused to provide information, restricted the
UFW's ability to communicate wth the enpl oyees in the bargai ning unit,
renai ned i ntransi gent on all naj or bargai ning i ssues, and engaged in a
pattern of proposing wage i ncreases shortly before the harvest season
and then innedi ately i npl enenting the increases wthout giving the Uhion
an opportunity to bargain. The ALJ concluded that Sai khon's "away-from
the-tabl " conduct supported the finding of bad faith and that the UFW s
bar gai ni ng_conduct coul d not serve as a defense to Sai khon's unl awf ul
tactics. The ALJ found the nakewhol e renedy appropriate for the period
covered by the conpl ai nt.

BOARD DEC SI ON

The Board adopted the ALJ's findings that Respondent had violated
section 1153( e) and (a) by unilaterally qulenﬁntlng I ncreases in wage
rates and that such conduct constituted evidence of bad faith. It
affirmed the ALJ's conclusion that Respondent violated section 1153( e)
and (a) by failing to provide relevant information to the UFW

The Board agreed with the ALJ that Respondent violated section 1153( e)
and (a) by engaging in bad faith bargaining and that this conclusion is
supported by Respondent's unilateral inplenentation of wage increases
and its actions which severely restricted the Union's ability to
conmuni cate with Respondent's enpl oyees. However, the Board disaffirmed
the ALJ' s conclusion that Respondent's conduct was a continuation of

rior bad faith bargaininP and found that the delay in resunption of

arﬂalnlng was attributable to both parties. The Board al so took issue
with the ALJ' s reliance on the degree of novement exhibited by one
party concerning issues of inportance to the other party.

The Board concl uded that commencing in Cctober 1980, Respondent failed
to fulfill its statutory obligation to bargain by creating I nexcusabl e
del ays and by engaging 1n conduct indicating a conscious disregard for
the Union's role as the exclusive bar%ﬁining representative of

Respondent' s enpl oyees. The Uni on's bargaining conduct was not found

| nproper.

Concerning the remedy the Board indicated that it considered
makewhol e relief appropriate in this case to the extent that the
col I ective bargaining process was clearly frustrated by



Mirio Sai khon, | nc.
81-(=5-EC
P 2

Respondent' s overal | course of surface or other bad faith bargaining.
Uhder this standard, a nakewhol e award was deened appropri ate _
conmenci ng on Decenber 15, 1980, when Respondent instituted the first
of its series of unilateral wage increases. The renedy would run until
Respondent is shown to have comnmenced good faith bargaining wth the
UFW  The Board indicated that in so ruling it did not preclude
Respondent fromthe use of legitinate hard bargai ni ng pendi ng the

out cone of the conpliance proceed ngs.

DI SSENTI NG OPI NI ON

Menber Henni ng di ssented fromthe najority opinion insofar as it
deviated fromthe ALJ's analysis. H noted that the majority's

di scussi on of the nakewhol e remedy was confusing but since it nearly
conformed wth the ALJ' s opi nion, he nerely coomented that he woul d
remedy any finding of surface bargai ning wth the nakewhol e renedy.

* * %

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * %
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BARBARA D MOORE, Admini strative Law Judge
PROCEDURAL H STCRY AND STATEMENT OF THE CASE

This case was heard by ne on 7 days in February and March
1983, in B Centre and Bakersfield, Galifornia. The Third Arended
Conpl ai ntY  (hereafter conplaint) based on the charge in case nunber
81- CE-5-BEC was issued on January 18, 1983 and forns the basis for
the instant case.?¥

The conpl aint all eges that Respondent Mario Sai khon, | nc.
(hereafter Respondent, Sai khon or the Conpany) has refused to negotiate
in good faith wth the Charging Party, the United FarmWrkers of
Averica, AFL-AQQ (hereafter UFW the Whion or Charging Party) from
July 15, 1980 to February 24, 1983, in violation of

subsections (a) and (e) of section 1153 of the Agricultural Labor
Rel ations Act (hereafter ALRA or the Act).?

Specifically, General (ounsel alleges that Respondent failed
and refused to respond to proposal s, mai ntai ned inflexible bargai ni ng
positions, failed to provide information, engaged in dilatory tactics

and nade predi ctabl y unaccept abl e proposal s.

1. Ceneral Counsel's Exhibit 1.2. Hereafter, Ceneral
Counsel ' s and Respondent's exhibits will be referred to as " G. C. EXx,
(number)" and "Resp. Ex. (number )", respectively. References to the
hearing transcript will be noted as follows: "R.T. (volume):

(page)."
2. G C Ex. 1.1.
3. This case originally included four additional charges:

cases nunbered 79-CE- 128-EC 79-CE 153-EC, 80- (& 210- EC and 82- (& 16-
EC The first two charges were disnmssed and the latter two severed.

4. Al section references herein are to the Galifornia
Labor Code unl ess ot herw se speci fi ed.



General Counsel further alleges that Respondent inplemented unl awf ul
unilateral wage increases during the 1980-1981 and 1982-1983 lettuce
harvest seasons. General Counsel also alleges that various conduct away
fromthe bargaining table and Respondent's past history of bad faith
bargai ning and anti-union aninmus are indicative of its refusal to bargain
in the instant case.

Respondent filed its Answer® on January 24, 1983, denying that
it bargained in bad faith and asserting several affirmative defenses
including an allegation that the UFW bargained in bad faith during the
time covered by the instant conplaint. Respondent asserts that the Union
has del ayed bargai ning by changing negotiatiors tw ce, by sending
unprepared negotiators to the table, by cancelling and being unavailable
for meetings and by refusing to negotiate wage increases.

After the close of the hearing, General Counsel and Respondent
filed motions to correct the official transcript. Those notions are dealt
with in Appendix A which is attached hereto.

Al'l parties were given full opportunity to participate in the
hearing, and, after its close, CGeneral Counsel, the UFWand Respondent
each filed briefs in support of their positions. Upon the entire record,
including ny observation of the demeanor of witnesses, and after

consideration of the briefs filed by the parties, | make the follow ng:

5 G C E. 1.3.



FI NDI NGS CF FACT

. Jurisdiction

Respondent, as admitted in its answer, is an agricultural
enpl oyer within the meaning of subsection (c) of section 1140.4 of the
Act. Charging Party is a |abor organization wthin the neaning of
subsection ( b) of section 1140.4 of the Act. The UFWat all tines
material herein has been the certified representative of Respondent's
agricul tural enployees for the purposes of collective bargaining.

There is no contract between the UFWand Respondent in effect.

1. Conpany Qperations
Mrio Saikhon, I nc., is anlInperia Valley based

agricul tural conpany operating prinarily in the area of Holtville,
Glifornia. (R.T. Il1l: 32.) The Gonpany grows a conbi nati on of row
crops and field or flat crops including |lettuce, carrots, waternel ons,
cant al oupes, broccoli, cotton, wheat, alfalfa and Bernuda grass.

(R.T. Ill: 33.)

Mari o Sai khon testified that the Conpany both farns and
harvests | ettuce on approxi nately 1700-1800 acres. (R. T. I11: 38.) The
ground preparation for lettuce usual ly begins about the latter part of
June wth planting starting around the mddl e of Septenber. (R. T.
[11: 40.) Thinning occurs about the first week in Qctober, and the
| ettuce is harvested fromapproxi matel y Decenber 10 through Mrch 10.
(R.T. 1Il: 41.) The cantal oupe harvest begins about the 20th to 25th
of My and runs to approxinately Juy 4 (R.T. I11I1:



42.)

[11. Bargaining Hstory

The UFWwas certified as the bargaining representative on
August 18, 1977, and Respondent and the UFWsigned a contract on
February 9, 1978, which expired on January 1, 1979. This contract was
the basic uniformcontract prevailing in the vegetable industry at the
time and was known as the Inter Harvest Master Agreenent (hereafter
referred to as Inter Harvest). Saikhon's contract (hereafter prior
Sai khon contract) consisted of the Inter Harvest contract (Articles 1
through 43) plus supplements on |ocal issues such as seniority.

Negotiations for a new contract began in late 1978 with
Respondent bargai ning separately but simultaneously with a nunmber of
ot her enployers including the Sun Harvest conpany which was fornerly
Inter Harvest. Those negotiations were the subject of unfair |abor
practice proceedi ngs before the Agricultural Labor Relations Board
(hereafter ALRB or Board), and Respondent was found guilty of bad faith
bargaining in Admral Packing Conpany, et al. (1981) 7 ALRB No. 43.

Specifically, in that case the Board found that Respondent
and ot her enployers had falsely declared i npasse on February 28,
1979, and that the UFWs strike against Respondent and ot her enpl oyers
% was converted into an unfair |abor practice strike as of February 21

1979.

1979 6. The strike against Respondent had begun on January 22,



Responent' s bargaining conduct subsequent to that |itigated in
Admi ral Packing, supra, was found to be in bad faith by the Board in Mario
Sai khon, Inc. (1982) 8 ALRB No. 88, petition for rev. denied Div. 1, 4th
Dist., Ct. of App. (hereafter Saikhon I).

I'V. Background Facts

This section will provide an overview of the bargaining history
for the time period covered by the instant case. The factual discussion
will then be divided into sections corresponding to specific issues.

Some facts are relevant to nore than one issue and are treated
accordingly.

The instant case covers the period of negotiations follow ng
that litigated in Saikhon | and comences on July 15, 1980, and continues
to the date of hearing, February 24, 1983. Respondent's bargai ning
position as of July 15, 1980, is reflected by its proposal of February 21,
1979. 7 (R.T. 1: 23-24.) The Union's position at that time
consi sted of a combination of its last? proposal of February 28, 1979, %
and its proposals which were on the? table as of February 20, 1979.Y

(R.T. I:24.)

There were no bargai ning sessions between the Union and
Respondent from August 1979 (described in Saikhon I, supra) until Cctober
30, 1980. In early Cctober, Ann Smth, the UFWnegotiator, called

Respondent's negotiator, Charley Stoll, to see if

7. G C K 8.
8. G C K *9.
9. G. C. Ex.5 6, and 7.



negotiations could be resuned. S nce a new | ettuce harvest season was
about to begin in Decenber, Ann Smth wanted to ". . . reassert the
union's position on a nunber of things and try to encourage [ Sai khon]
to cone forward wth a new bargai ning proposal ." (R. T. 1: 25.)

A meeting was scheduled for Cctober 30, 1980, where Ann Snith
represented the Union, and Charley Stoll and Ron Barsami an represented
Respondent and two ot her conpanies, Gourmet Harvesting and Packing
Company and Lu-Ette Farns, I nc., both also Inperial Valley conpanies
(R.T. Il1lI: 10.) Asinearlier negotiations, each company envisi oned
signing a separate agreement but bargained in a group format. (R. T. I:
26.)

At that time, Smth presented a request for information which
was not responded to in any detail until December 8, 1982. She also
proposed a nodification of the UFWs position on the Robert F. Kennedy
Medi cal Plan (hereafter RFK plan) fromthat in its February 28, 1979,
proposal. She invited the Conpany to respond to this nodification, to
her suggestions about a paid union representative and also to present
new proposal s.

During Decenber, the parties discussed interimwage
increases. Barsamian stated that the increases were in keeping with
the Conpany's February 21, 1979, proposal and thus were not really
new. Stoll, however, characterized themas wage proposals. On
Decenber 15, 1980, Stoll confirmed to Smth that Barsam an woul d be
taking over negotiations because Stoll was going into private practice.

There was no neeting between Decenber 15, 1980 and March 31, 1981.



Smth and Barsanmian spoke on March 17 or 18, 1981, and Smth
i nfornmed himthat, because she was ill, David Martinez woul d be taking
over negotiations. Barsaman and Martinez net for the first tine on
March 31, 1981. They hel d anot her seven negoti ati on sessi ons between
this tine and July 21, 1981.

There is a significant gap in negotiations dating fromthe
July 21, 1981, neeting until Novenber 20, 1981, when Barsaman wote
Mrtinez (G. C. Ex. 23; sane as Resp. Ex. 16. ) telling himthe Gonpany
wanted an interimwage increase. (R. T. [1: 11.) Mrtinez refused
sayi ng the Lhion wanted any wage i ncreases to be part of a conpl ete
contract. (G. C. Ex. 24.) Mrtinez gave a letter of opposition to
Bar sanmian on Decenber 10, 1981, at a neeting? prinmarily for
negotiations wth other conpanies. They did not neet again to
negotiate for Sai khon until January 12, 1982.

The parties next net on February 16, 1982. Mrtinez then
wote Barsaman on April 12, 1982 (G. C. Ex. 26), and, that sane day,
they spoke by tel ephone and agreed to neet on My 11. (R. T. 11: 28.)
Martinez had to cancel the Miy 11 neeting because he was required to
attend a negotiation session with a different conpany. (1d.) He had
to cancel the next neeting al so, which was set for My 18, to go to
Texas because his father was dying. (1d.) H sent Barsaman a nail gram

from Texas sayi hg he woul d contact hi mwhen he ret urned.

10. General Gounsel and Respondent, but not the Charging
Party, stipulated that Decenber 10, 1981, was one of the neetings on
the Sai khon negotiations. Fromthe record, it appears that at |east
the interi mwage increase for Sai khon was di scussed at this neeting
whether or not it was actual |y a schedul ed negoti ation session
ge(;t%lm ngtoSikhonn. (R.T. Il: 12.) (G. C. EXx. 3 Resp. Ex.



Wien Martinez returned, the Union reassigned him Arturo
Mendoza was assigned to take over negotiations for Sai khon and various
other conpanies, and Martinez notified Barsaman of this fact in late
May or early June.

Mendoza and Barsam an net on August 3, 1982, and reviewed
their positions and the status of negotiations. Mendoza told Barsam an
he woul d submt another request for information which he did on August
12. (G.C. Ex. 30.) He also said he would submt a new proposa
since the Union's proposal of February 16, 1982, -—the |ast proposa
on the table-—was due to expire the end of August along with the Sun
Harvest contract.

Not having received any information, Mendoza sent a
proposal to Barsaman on Novenber 16, 1982, (G. C. Ex. 32) and
suggested a nmeeting. They met on December 7, at which tine
Barsam an provided sone of the requested information but did not
respond to the Union's proposal

During December the parties discussed the Conpany's desire to
rai se wages, but there were no neetings between December 8, 1982 and
February 4, 1983.

V. The Unilateral \Wage Increases

On December 10, 1980, Respondent's negotiator Charley Stoll
called Ann Smith and told her the Conpany wanted to rai se the wage

rates for tractor drivers. Stoll wote to Smth confirmng the cal

/

and her response.?’ He asserted the wage increases had

11. G C. Ex. 13.



historical precedent.? Smith objected to the increase, noting she

was especially disturbed since the parties had just recently met (on
Cctober 30) after a substantial gap in bargaining, and she had requested
new proposals fromthe Conpany with the goal of reaching a conplete
contract. She told Stoll that a wage increase wthout agreenent on a
contract woul d undermine the UFWs bargaining position. Thus, the UFW
woul d not agree to it and woul d treat any such increase as an unfair |abor
practice. (R.T. 1: 35.)

Smith, Stoll and Barsam an nmet on Decenber 15, 1980. Stoll
brought up the subject of the wage increases he had proposed on the
phone as well as increases in the lettuce harvest rates which were set
out in his subsequent letter. Both Smith and Stoll agree that Smth
refused to agree to the proposed interimwage increases saying she
wanted a full contract.

The meeting ended with Stoll telling Smth the lettuce harvest
rates woul d be increased imediately.®¥(R. T. 111: 29.)

Smith testified that Stoll was not sure when the tractor driver

i ncreases woul d occur.

12. In Saikhon I, supra, 8 ALRB No. 88, the Board found
several wage increases unlawful and determ ned that they did not cone
wi thin the exceptions of an historical precedent or past practice.

13. Based on information given by Barsaman to Mendoza on
February 1, 1983, it appears that on Decenber 18, 1980, the lettuce
harvest wages were raised for the cutter, packer, closer and | oader as
|Io\r/op3o§e% in Soll"s Decenber 12, 1980, letter. (G.C. Ex. 13.) (R.T.

14. During the neeting of February 4, 1983, Barsaman told
Arturo Mendoza that beginning January 2, 1981 and until February 4,
1983, class Atractor drivers were receiving $5.40 and class B

(Foot note conti nued——~

-10-



Prior to the begining of the follow ng | ettuce season,
Barsaman wote to Mrtinez (G. C. Ex. 23) suggesting another interim
wage increase. Mrtinez refused. (G. C. Ex. 24.) Thereis no
allegation that the Conpany instituted a unilateral wage increase
during this season.

Two years | ater, again just as the | ettuce harvest was
begi nni ng, the Conpany once nore proposed an interi mwage i ncrease.
Decenber 8, 1982, Ron Barsaman proposed to Arturo Mendoza that the
| ettuce ground crew wage be increased from76 cents to 82 cents per

15/

box. Barsaman was clearly surprised when instead of rejecting any

i ncrease, Mendoza said the Union would not agree to 82 cents but woul d

agree to 872

cents which Mendoza said was the prevailing rate. (R. T.
IV 24.) Barsaman said the Gonpany al so wanted to increase the
tractor driver rates. He did not nake a specific proposal since there
are two rates for tractor drivers and Barsaman only indicated the

conpany wanted to raise themto about $6. 00 per hour.

(Foot note 14 conti nued—)

tractor drivers were receiving $5.30 per hour. Based on the rates
Soll gave Smth (R. T. IV 31-32.), the Gnpany apparent!y increased
the tractor drivers' wages beginning January 2, 1981, to 10 cents an
hour |ess than it proposed to the UFWin Decenber 1980. (R. T. I: 37.)
There is no indication the Conpany ever previously told the Uhi on when
t he inc&ease went into effect or that it differed fromwhat had been
pr oposed.

15. This rate had been raised from75 cents to 76 cents as
Soll had proposed to Smth on Decenber 15, 1980. It is not clear
fromthe record whether this i ncrease occurred on Decenber 18, 1980,
when the other lettuce rates were increased. There iS no evidence,
however, of any discussions regarding this rate subsequent to those on
Decenber 15, 1980. Thus, like the others, the enployer unilaterally
raised it follow ng the UV refusal to negotiate wage increases apart
froma full contract.
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Barsam an said he would talk to Mario Sai khon and woul d get
back to Mendoza about the 87%cents. (R. T. IV. 25-26.) Mndoza was
going to be away and told Barsamian to talk to Mary Mecartney, who was
assisting himin negotiations, regarding a matter with another conpany.
Barsam an cal | ed her on Decenmber 21, 1982, to propose raising the
| ettuce harvest ground crewrate to 85 cents. Mecartney refused saying
it had to be 87% cents or the Union would not agree. R.T. V. 30; MI:
5.)

Barsam an testified that after he called Mecartney and
proposed 85 cents, there were 2 or 3 days of discussion and Mario
Sai khon said he would agree to 87% Barsam an call ed Mecartney and
said 87Y2 cents was agreeable. (R.T. V- 30.) He also said he told her
t he Conpany woul d make it retroactive to the beginning of the current
pay period which was Decenmber 16, 1982. Mecartney asked what the rate
woul d be for the first week of the season. Barsam an said that since
she had no problemwth 83 cents,® they had already installed it.%”
He testified she said, "fine, great."” (R.T. V 30-31.)

After he called Mecartney on Decenber 21, 1982, Barsaman
cal I ed back wanting to know how to split up the increase. (R. T. V:
135, 137; VII: 6. ) Both agree that she said the Conpany coul d split
it up however it wanted. (R. T. V. 137; VII: 6. ) Mecartney testified

16. Barsaman's reference to 83 cents is apparently an error
since the Conpany had proposed 82 cents.

17. The Gonpany had raised the rate to 82 cents on Decenber
13, 1982, only 5 days after the LUhion indicated it was anenabl e to
worki ng out an agreenent on a wage increase and over a week before
Barsaman cal |l ed Mecartney to propose 85 cents. (R. T. [V 30.)
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t hat Barsam an never told her specifically that the Conpany agreed to
the 87Y2 cents figure nor gave her a specific inplementation date.

| find that the Conpany and the Union never agreed to an
i mpl ementation date. | discount Barsam ans's testinony for severa
reasons. He maintained that at the tinme he told Mecartney that the
Conpany agreed to 87Y% cents he told her it would be retroactive to
Decenber 16. On direct exam nation he said that as part of that
di scussion he also told her the Conpany had inplenented a wage increase
to 83 cents during the first week of the season and that Mecartney said
that was fine. | find that totally inprobable. The increase was in
fact to 82 cents which the Union had rejected on Decenber 8. The Union
had also rejected an offer of 85 cents. It is highly unlikely that
Mecartney woul d suddently unhesitatingly have acqui esced to 82 cents
(or even 83 cents if Barsami an at that tine gave that figure).

On Decenber 20, 1982, the rates of the lettuce wap machine
crews were raised by 30 cents per hour. (R.T. IV: 32.) It is clear
that the Union was not inforned of these increases until February 4,
1983. In fact, even Barsam an was not aware of the increase until he
was gathering data to prepare for the hearing in this case. (R. T. V.
139.) Barsaman testified there was a m scommunication in the Sai khon
office which resulted in the failure to tell the Union about this

proposed increase. (R. T. V. 41: 139-148.)

VI. The Requests for Information

Wen the parties met on Cctober 30, 1980, Ann Smth

requested certain informati on fromRespondent. This request was
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nenorialized in aletter fromSmth to Soll on Novenber 1, 1980.

(G.C. Ex. 12.) The request sought:
1. Qurrent and projected crop programof the conpany,

i ncl udi ng the nunber of acres of each crop grown
and/ or harvested by the Conpany.

2. Location of Conpany operation by canal and road
nanes.

3. Nunber of enpl oyees enpl oyed and/or expected to be
enpl oyed in each job classification. Wether the
Gonpany enpl oys | abor contractors to perform
bargai ning unit work.

4. Qurrent rates of pay for each job classification.

5. Nanes, addresses and Social Security nunbers of
current enpl oyees and those to be recall ed.

6. Wether the Conpany intends to recall workers who have
made unconditional offers to return to work.

At that neeting, Soll told Smth the Conpany was not goi ng
torecall the striking enpl oyees and was continuing to | ock themout.
(R.T. 1: 29-30; Ill: 11,14.) Soll didnot respond to any of the
other itens of information Smth requested. (R. T. I: 30: I11: 13).

I n Decenber when Stoll proposed certain interi mwage
i ncreases, he told Smth the current wage rates for those
classifications. He did not provide the wage rates for any ot her
classifications. (R.T. 1: 54; 71.) Qher than this, the Gnpany did
not provide any of the requested infornmation until My 4, 1981, over 6
nonths later.

There is substantial testinonial dispute as to whether Smth
gave Respondent reasons for wanting the requested information. There is
al so substantial dispute as to whet her Respondent refused to supply

Informati on and gave reasons for its refusal or sinply
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failed to provide the infornation.

In essence, it is apparent that relations were strained, and
both parties communi cated mninally. Thus, Smth said she wanted t he
I nformati on because she was the bargai ning representative and gave
general reasons for her requests. Soll refused to give
her any infornation. He woul d not provide enpl oyee nanes or conpany
| ocati ons because of concern about harassment and viol ence.® He
woul d not give infornati on on crops because Smth's reasons for
wanting the information did not satisfy him Respondent gave no
reasons for its failure to provide any wage information other than for
those classifications for which it was proposi ng a wage i ncrease.

At neetings wth Barsaman on March 31 and April 27, 1981,
Cavid Martinez, who had taken over negotiations for the UPWfrom Smth,
repeated the request for information nade on Gctober 30, 1980. (R.T.
l: 82, 100, 102.) Barsaman refused the request for enpl oyee nanes

citing fear of harassnent of enployees. (R.T. I:

18. Smith testified that there was no p|cket|n% at Sai khon at
the time she asked for information in October 1980 ad ceased about
January of that year, and the height of such activity had been duri ng
the 1978-79 lettuce season ending in about March of 1979. (R.T. I:
70.) Stoll testified he told Smth he understood there was vandal|sm
occurring in Decenber 1980 and that was the reason he woul d not give her
the | ocation of corg)any operations. (R. T. Ill: 20.) This testinony,
though, was admtted only on the basis that this was what he told Smth.
It was not admtted for the hearsay purpose of show ng that vandalismin
fact occurred at that time. The only testi rmnK on this point cane from
Ron Barsam an who testified to certa| n events he saw. He could not say,
however, that the perpetrators were Sai khon enpl oyees or affi liated with
the union. Also, the latest specific instances to which he referred
occurred in the fall of 1979. R.T. IV:. 87.)
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( 103:; I1: 91; V: 74-82.) He also maintained the position that
t he Conmpany woul d not divulge the location of its operations. (R. T. V.
138.) Barsam an said he would give other information as it came in.
He gave no time line; nor did the Union ask for the information by a
specific tine.

At the next neeting, May 4, 1981, Barsam an supplied sone of
the information originally requested by Ann Smith in October of 1980.
The cantal oupe harvest was to begin the next nonth. Barsam an indicated
t he Conmpany expected to have about 1,000 acres in cantaloupes (R. T. V.
82.) Barsaman did not at that time or at any later tinme give any
i nformation about projected crop programs in other crops in response to
Smth's request. Barsam an said he did not know the nunber of
enpl oyees to be utilized in the cantal oupe. season or their job
classifications.? He told Martinez he woul d project the number of
enpl oyees needed for the harvest but never did so. (R.T. I: 107; IV
111.) Barsaman said he did not know how much the enpl oyees woul d be
pai d since the growers had not gotten together yet to discuss the rates.
(R.T. IV 141.)

19. Martinez testified there was no strike activity at
Sikhon at thistinee (R.T. |: 103.) Barsaman testifiedto activity
he or Stoll communicated to Smth and/or Martinez. The |atest incident
he testified to specifically was in the fall of 1979 where possibly 1
of 15 to 20 pickets was a Sai khon enpl oyee, in nost of the instances
he dlescgli bed, he failed to specify that any Sai khon enpl oyees were
i nvol ved.

20. The information request had sought infornation regardi ng
the use of labor contractors for bargaining unit work. Wile providing
i nformati on on cantal oupes, Barsaman told Martinez he thought the
Gonpany used | abor contractors for waternelons. (R. T. [\ 141.)

This was the only infornation provided about the use of | abor
contractors.
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Martinez testified that as to the |ocation of company
operations, Barsaman told himonly that they were all in the Inperial
Val l ey, basically in Holtville and Westmoreland. (R.T. 1: 107.)
Barsami an testified he told Martinez he woul dn't give himthe specifics
as Smith had requested but that by telling Martinez that they were out
at "the high line" he was in effect giving Martinez the |ocation "under
the table". (R.T. IV. 138, 140; V. 113.) He refused, however, to
give himthe enployee names. (R. T. V. 141.) He never provided either
Smth or Martinez with the names and addresses of enployees. (R. T. V
113.)

Martinez testified he continued to seek the rest of the
information. Barsam an testified that Martinez did not request any
further information at either the meeting of June 30 or July 21, 1981.
(R.T. IV: 165, 172.) The UFW however, never indicated it had
abandoned the request.

Arturo Mendoza took over negotiations fromDavid Martinez in
June of 1982. He and Barsam an first met on August 3, 1982. At that
meeting, Mendoza told Barsam an he woul d be presenting a new request for
informtion. (R.T. IV: 5-6.) On August 12, 1982, he wote Barsam an
detailing the information he wanted. (G. C. Ex. 30.) Barsaman wote
back explaining that a response would not be forthcom ng i mediately
since the Sai khon offices would be partically shut down for a while
because people were on vacation. (G. C. Ex. 31 and Resp. Ex. 23.) He
did not provide any information until December 8, 1982, when the parties
next met.

Barsam an testified that by m d- Septenber people were

returning to the Saikhon office. He testified that he asked Mendoza

-17-



what he wanted first, and Mendoza told himto do whatever was easiest.
(R.T. V. 18.) Barsaman testified that since reinstatenent was an
i ssue, he started with names of enployees and wages and other benefits.
This took quite a bit of time because the request covered prior years
and there had been a lot of turnover. (R. T. V. 18-19.) Barsam an
testified that on Decenmber 8, 1982, he responded to all parts of
Mendoza's August request except Part A-6 regarding which Barsam an was
unsure of what Mendoza wanted. This was the first time he tried to
clarify the issue. (R. T. V: 23.) Al of Part B was answered in
Decenber and in Part B-6 Barsam an vol unteered the data for the current
year. (R.T. V. 24.)

Bar sam an had not supplied Mendoza with certain Sai khon
contracts nor with information on harvesting carrots and waternel ons
He said he would do so. (R.T. IV: 23.) A this nmeeting, Mendoza
asked for the current wages by job classification and the dates the wages
went into effect. (R.T. IV.: 26.) This was some of the sane
information Smith had requested over two years earlier in Cctober 1980.

On December 28, 1982, Mary Mecartney wote Barsam an,
pursuant to Mendoza's direction, seeking the informantion not yet turned
over. (G.C. Ex. 36.) Barsaman testified that on February 4, 1983 he
turned over all the remaining informtion which Mendoza had request ed.
(R.T. V 33-40.)

Respondent gave no reasons for the 4 to 6 nonth delay in
responding to the August 1982 request other than the tenporary
unavail ability of workers and, as to Part A-6, Barsami an's uncertainty

of what information was requested. Barsam an testified
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that Saikhon's operation was conputerized (R. T. V. 127.) and that
sone of the information, such as nanes and addresses of enployees and
seniority lists, was already mintained. {R. T. V. 129.)

CGeneral Counsel does not argue in its brief nor did it
present testionony that the responses of December 8, 1982, and
February 4, 1983, do not, together, adequately respond to the union's

out standi ng request for information.

VII1. Delay
Each side points to a nunber of factors indicating that the
other bargained in bad faith by delaying negotiations. From August 1979
until Qctober 30, 1980, there were no negotiation sessions between the UFW
and Saikhon. (R. T. I: 50.) On Decenber 15, the parties met and
di scussed the Conpany's desire to raise wages. Stoll confirmed to Smth
that Barsam an was taking over negotiations. Follow ng the meeting on
Decenber 15, 1980, there were no further neetings until March 31, 1981.
Barsam an testied that this gap was occasioned by his needing to
review the extensive material involved in the negotiations which dated
back to late 1978 and the fact that Ann Smith was ill. He testified he
talked with Smith "on and off in January and February." (R.T. IV. 90.)
He said she was unable to meet for other conpanies but specified only one
such occasion when he said she told himto negotiate directly with
wor kers at Pricola Produce regarding a wage increase. (R.T. IV. 91.)
He did not say when this occurred. Although he testified that Smth could
not come to El Centro, he also indicated that when he tel ephoned her she

Was
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sonetimes " . . . taking the day off because she was sick or she'd be
traveling. She also [ had] a very heavy caseload for the Salinas Area.
She was doing quite a bit of traveling at the time." (R.T. IV 91.)

Smith testified that she spoke to Barsamian in early
January 1981 when they were bargaining in Calexico regarding
Pricola Produce. Barsami an told her he was going to review
Sai khon's position and the outstanding proposals and hoped to
conplete his review by the end of January. (R.T. |: 40.)

Smith testified that although she was ill from January 24 unti
well into February, she carried on negotiation activities such as
exchanges of proposals and other correspondence. (R.T. |: 43, 62.)
She sai d whet her she would have been able to neet woul d have depended on
when such a request had been made. (R.T. I|: 61.) She did not ever
indicate to Barsam an that she or soneone else fromthe Union coul d not
met. (R.T. I|: 43.) During the tine she was ill, she concluded
negotiations with California Coastal Farns and signed an agreenent early
in April 1981.

Neither party called the other fromJanuary thru m d-March
to request a neeting. Barsam an did not conplete his review unti

217 about that time. (R.T. IV: 92, 93.)% He wote to Snith on
Mar ch

21. Barsam an acknow edged he did not contact Smith in
February because he was not ready to neet. (R.T. IV: 93.) Cenera
Counsel noved to strike a part of Barsam an's testinony in which this
statenment is contained and seeks to have the record clarified that the
motion to strike referred only to that Fortion of Barsam an's answer
wherein he offered the opinion that "Valley fever basically puts you under
for awhile." (R.T. IV.: 93, lines 9-10.) Fromthe context,
believe it is clear that this is the only Eart of the answer objected to
and hereby clarify that the notion to strike was granted only as to that
specific sentence.
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12, 1981, suggesting they get together and review their positions.

(G. C. Ex. 15; sane as Resp. Ex. 14.) Before receiving his letter, Smth
wote himnoting that she was waiting for a proposal which Barsam an had
prom sed by the end of January 1981 and asking about the information
request and about a response on the nedical plan and the paid union
representative ( G. C. Ex. 14).

Wien Barsam an testified, he hedged as to whether he had
prom sed to prepare a conplete counterproposal by that tine. H's notes
of March 31, 1981, indicate that he did promse a proposal or a
reaffirmance of the Conpany's positions but that in review ng the
negotiation material he had difficulty in figuring out sone of the old
posi tions.

In any event, there is no evidence that Barsam an held off
suggesting a meeting until March 12 because Smith had been ill until then
and Barsam an was waiting for her recovery. H's testinony that he did not
conplete his review until about md-Mrch belies such a conclusion.
Conversely, Smth essentially admtted that it woul d have been difficult
for her to meet at |east at times between |ate January and m d- February,
and she did not call Barsam an suggesting they nmeet. Nor did she suggest
to Barsam an that she could review and respond to a proposal by mail.

Smth and Barsami an spoke on March 17 or 18, and Smith informed
himthat because of her illness David Martinez would be taking over
negotiations. Mrtinez and Smith net for at |east one full day to review
negotiations, and Smth turned over her negotiation files to Martinez.

(R.T. 1:63; Il: 40.)
Barsam an and Martinez net on March 31, 1981. Martinez did
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not have two of the proposals. (R. T. Il: 42-43.) Nevertheless, he and
Barsam an proceeded exactly as Barsam an had proposed to Smith, by
reviewing their respective positions. They set the next meeting for
April 15, and Barsam an then said he woul d submt a proposal.

Martinez and Barsam an vigorously dispute whether Barsam an
prom sed to send his proposal before the next neeting so that Martinez
coul d counter before then. Martinez maintains there was such a prom se.
(R.T. I: 82.) Barsaman testified he never made such a prom se and
that it would be atypical for himto mail a conprehensive proposal.
(R.T. IV 112.)

Martinez' notes (Resp. Ex. 63) corroborate his testinony.
Bar sami an's notes (Resp. Ex. 31) do not mention sending or even
preparing a proposal although he admttedly said he would prepare one.
| find that the weight of the evidence denmonstrates that Barsam an did
pronise to send the proposal. Martinez! notes are specific and detail ed.
Furthernore, while it does not appear to have been a comnmon practice, it
was not atypical for Barsami an to send proposals in the mail. (G. C.
Ex. 38 and 39.) Nor was this the only occasion he prom sed to provide
a response by a certain tine and failed to do so.

On April 15, 1981, Barsam an provided the proposal he had
promsed. (R.T. I: 82.) He and Martinez net again on May 5, 1981,
and Barsam an said he would provide a proposal on nechanization at the
next session. They next met on May 18, but Barsamian did not provide
the proposal. They met again on July 21, and then neither called the
other to neet on Saikhon fromJuly 21, 1981, until January 12, 1982.
(R.T. 11: 175, 194; IV. 182.) The only exception
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was the exchange of letters and the Decenber 10, 1981, discussion
relating to the Conpany's desire to rai se wages.

Barsaman testified that both he and Marti nez were occupi ed
wth other matters during this tine fromJuly 1981 to January 1982 and
even, during August and Septenber, joked about getting tine to do
sonet hi ng besides the other natters occupying their tine. (R. T. 1V:
176-177, 179.) There was also testinony that, during part of this
tine, Martinez was unavail abl e because he was out of state visiting his
father who was seriously ill wth cancer. (R.T. 1V: 179.) Because
of this fact, Martinez had to cancel a neeting on Gctober 5 for one of
the ot her conpani es for which he and Barsam an were negoti ati ng.
Martinez contacted Barsam an when he returned i n Novenier.

Barsaman also testified it was not typical to negotiate in
August through Cctober in the Inperial Valley and that generally one
didsoonlyfor an energency. (R.T. IV 181.) Barsaman did not
Indicate that he ever specifically tried to get Martinez to neet for
Sai khon during this period, and he indicated that his invol venent wth
the Sai khon negotiations during that tine invol ved review and
preparation. (R. T. IV 182; Resp. Exs. 48 and 49.)

Martinez testified that during the entire tine, Barsaman
owed hima counterproposal (R. T. [I1: 175). Barsaman hedged as to
whet her he had actually promsed a counterproposal but admtted he
told Mrtinez he would respond. (R. T. IV 172.)

Martinez testified that at the January 1982 neeting
Barsaman nmade an oral response to the URV¢ July 21, 1981, proposal

whi ch he promised to put inwiting but never did. (R.T. 11: 13,

-23-



22; 11: 146.) Mrtinez denied receiving. Resp. Ex. 50 which is dated
January 11, 1982, and reflects what Barsam an orally proposed to
Martinez at the January 12, 1982, nmeeting. (R.T. Il: 146.) Barsaman
testified he gave Martinez a copy of the conpany proposal (Resp. Ex.
51) on January 12, 1982.

| find that Barsam an did provide the witten proposal. | do
not believe Barsam an inadvertently or deliberately failed to give
Martinez a copy, and there would be absolutely no purpose to fabricate
since the fact remains that Barsam an owed Martinez a response during
this entire time and presented himw th one, whether oral or witten,
on January 12. Martinez testified that the essence of both proposals
was the same. The date on the witten proposal is only one day before
Barsami an's oral proposal so it would not mtigate the Conpany's
responsibility for the long delay. Having found no purpose to
fabricate, | doubt Martinez' testinony that at the neeting Barsanian
promsed a witten proposal. Consequently, | credit Barsam an's
testinmony on this issue.

The parties next met on February 16, 1982, when Martinez

submtted a proposal of 25 Articles (G. C. Ex. 25). Since the Sun
Harvest agreement was expiring at the end of August and the UFWwas
still proposing a conmon termnation date, Barsam an asked Martinez if
his proposal was for a 6 nonth contract. \Wen Martinez said yes,
Bar sam an asked if he would consider a 3 year contract. Martinez said
he woul d, so Barsam an suggested they stop the meeting, and Barsam an
woul d prepare a conplete 3 year proposal. (R.T. Il: 26.)

Wien he did not hear from Barsam an, Martinez wote on April

12, 1982 (G. C. Ex. 26), remnding himthat he was waiting for
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the proposal. (R. T. Il: 26-27.) That sane day, he and Barsam an spoke
by phone and agreed to neet on May 11. (R. T. I1: 28.) Martinez was
unabl e to meet during May because of his father's illness and because
he had to attend a negotiation session for another conpany. (R.T. II:
28.) Inlate May or June, he notified Barsam an that Arturo Mendoza
woul d be taking over.

As of that tinme, Martinez had still not received a response to
the proposal he had nade on February 16. (R.T. Il: 29.) Barsaman
testified that fromFebruary to April he was busy trying to figure out
what it would take to settle each of the outstandi ng cases involving
Saikhon. (R.T. V. 13.)

During June, Martinez met with Mendoza to give himhis
negotiation notes and to review the posture of negotiations. Mendoza
al so spent time hinmself review ng the notes, proposals and docunents.
(R.T. IV 3.)

Mendoza and Barsamian first net on August 3, 1982. At this
point, Barsaman still had not responded to the Union's February 16
proposal. (R.T. IV. 2.) Pursuant to Barsaman's suggestion, they
reviewed the status of negotiations.

Mendoza and Barsam an agreed that Barsami an owed the Union a
proposal, but since the Union's proposal on the table expired on

August 31, Mendoza said he would draw up a new proposal so Barsam an
need not submit a response. (R.T. IV: 5.) 22" Mendoza also told

22. InG. C. Ex. 22, Mndoza refers to Barsaman's failure
to respond to the Union's February 16 proposal . Mndoza testified
this was an error, that he failed to proofread the letter carefully
and that he had i ndeed tol d Barsaman on August 3 that Barsam an need
not reply tothat proposal. (R. T. IV 19.)
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Barsam an he woul d be submtting a new request for information which he
did by letter on August 12, 1982. (G.C. Ex. 30.)

Barsam an told Mendoza on August 3rd that it would take sone
time to get the information because the Saikhon offices were practically
closed until about md-Septenmber. Hs letter of August 25 confirns this
(G.C. Ex. 31.)

Not having received a response to his information request,
Mendoza sent a proposal to Barsami an on November 16, 1982, (G. C. Ex.
32), nodifying the Union proposal of February 16, 1982, and suggesting
a neeting during the week of November 30 to Decenber 6. Barsami an replied
on November 23 ( G. C. Ex. 33) saying he would contact Mendoza about a
meeting. He did not, and Mendoza spoke with Barsam an on Decenber 7
whil e Mendoza was in the Inperial Valley. They net the next day December
8. (R.T. IV 20.)

At that meeting, Barsamian first provided information in
response to Mendoza's August 12, 1982, letter. (R.T. IV. 22.) (G.C.
Ex. 34.) Mendoza indicated that some information was mssing but that
it was ". . .a lot of the information we had requested . .

Further information was provided on February 4, 1983. As of the date of
the hearing, Respondent had not responded orally or in witing to the
Union's Novenber 16, 1982, nodifications of its February 16, 1982,
proposal. The parties did discuss interimwage increases during
December. (See discussion, supra.)

The lack of meetings in Decenber and January was due to a
combi nation of factors. Mendoza was on vacation for Christmas and New
Year's, and Barsamian was ill in early January. The February 4 neeting

was the last negotiation session prior to the commencenent
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of the hearing in this case.

M11. Exchange of Proposals and Progress in the Substance of
Negot i ati ons

In the approxinately two and one-hal f years covered by the
conplaint, the parties net only 16 tinmes. (G. C. Ex. 3.) A thefirst
neeting on ctober 30, 1980, the UFWs position consisted of a
conbi nation of its February 28, 1979, proposal and prior proposal s
(G.C. Exs. 5 6, and 7) . Respondent’ s position was reflected by its
February 21, 1979, proposal. (G. C. Ex. 8.)

At this neeting, the Uhion nodified its proposal regarding the
enpl oyer contribution to the RFK nedical plan. Smth proposed 36 cents
per hour wth an 8 hour guarantee for piece rate workers. (R. T. I:
27.) The prior proposal had been much nore expensive. She al so gave
Respondent a new schedul e of benefits so the Gonpany coul d see what its
contribution woul d be paying for.

Smth gave Respondent infornation regardi ng conpani es that
were using paid full-time Wiion representatives and suggest ed t hat
Respondent revi ew the experience of these conpanies and re-examne its
opposi tion. The Lhion requested that Respondent re-examne its
bargai ni ng position in light of the UF"¢ change on the RFK pl an and

the ot her conpani es' experience wth the Unhion representative system

The UFWal so sought new proposal s fromthe Gonpany or, at
| east, a review of outstanding issues. The Uhi on suggested Respondent
show its good faith by reinstating the strikers and by having the
conpany principals present since they had participated in the earlier
negotiation sessions in 1978 and 1979.

The Conpany refused to reinstate the strikers and
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reiterated that it was |ocking out the enployees. It did not respond
to the Union's change in RFK and made no proposal s other than,

i medi ately before the start of the Iettuce season, suggesting an
interimwage increase to which the Union refused to agree. (R.T. |I:
62.) The meeting on Decenmber 15, 1980, was largely dedicated to the
wage increases which Stoll characterized as a new wage proposal. In
fact, as Barsam an admitted, it was the wage which the Conpany's 1979
proposal would have put into effect at that tinme.

The parties did not neet again until March 31, 1981, during
which time David Martinez took over negotiations fromAnn Smth because
of her illness. At that time, they reviewed their positions and
di scussed what each saw as the mgjor issues. Barsam an said the
Conmpany did not want to have a contract expiring at the same time as
the Sun Harvest Agreenent. Saikhon did not want to be tied to the
Sal i nas companies. Further, the expiration date of August 31 was not
realistic because there was little or no activity in the Inperia
Valley in August. He wanted | anguage on good standi ng nodel ed on the
Nat i onal Labor Relations Act (hereafter NLRA) rather than the ALRA
Barsam an poi nted out that the UFW had agreed to this position in the
Cal Coastal and the Souza-Boster contracts. (R.T. 1:79.)

The Company was worried about the conplexity of the seniority
suppl ement in the Sun Harvest contract. Barsam an said the Conpany did
not need a hiring hall and that it was an "enotional" issue. He also
told Martinez that the Conpany wanted a flat crop differential (a |ower
rate of pay for flat crops such as wheat, barley, and cotton as opposed

to row crops such as lettuce)
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because of differences in operation in Salinas versus the | nperial
Valley. (R.T. IV 100, 103-104.)

Martinez told Barsaman he thought the seniority provision
for Sai khon coul d be much | ess conpl ex than that in Sun Harvest. That
agr eenent covered nunerous conpani es and thus dealt wth many nore
crops than even a | arge conpany such as Sun Harvest had. (R. T.1: 80.)
Martinez told Barsaman that both hiring hall and union security were
very inportant to the Lhion. The Union had given up ALRA good standi ng
inonly a very fewcontracts. The UFPWwanted a common expiration date
w th ot her conpani es whi ch had al ready signed contracts in order to
avoid "l eapfrogging." He alsotold Barsaman that the paid union
representative was inportant and reiterated Smth's observation that
several conpani es had had a good experience wth the system

After this discussion, Barsaman agreed to send a proposal
before the next neeting so the Lhion could respond. (See discussion,
supra.) They agreed to work on the | anguage proposals first and to
deal with economc issues |ater.

Barsaman testified that he and Martinez agreed to
negotiate only article by article rather than in packages. He said
they both felt that the prior approach of negotiating by package
contract proposals had frustrated negotiations. Martinez testified he
did not understand that to nean that smal|l packages of a few articles
were inappropriate. | find that they di scussed not continuing the
past practice of putting relatively conpl ete package proposal s on the
table, but did not agree they woul d not present packages consisting of

afewarticles.
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Thi s approach does not contradict the reason both gave as the
basis for rejecting the past approach, and there is nothing in either's
notes to indicate an agreement such as Barsam an suggests. The nost the
record shows is they may have m sunderstood one anot her.

At the next neeting, April 15, 1981, Barsaman presented the
first conprehensive Company proposal since February of 1979. (G. C. Ex.
17; sanme as Resp. Ex. 34.) \Very little novenent was nade by the Conpany,
and there was no noverment on the major articles. The Conpany anended
Article 1 Recognition so that it was the same as the prior Sai khon
contract. Martinez testified without contradiction that in the earlier
negotiations the parties had agreed to the prior Saikhon |anguage so this
anendment was not hing new. Inexplicably, Paragraph F fromthe prior
contract was not agreed to

Article 17 Union Label and and Article 38 G ower-shipper were
the sanme as the Company's 1979 proposal. Since these were agreed to in
Sun Harvest, the Union agreed to themdespite the fact that it had sought
more inits 1979 proposals to Saikhon.

The Conpany nodified its position on two articles. It raised
its offer on rest periods from10 to 15 mnutes (Article 21), and it
added a provision to bereavenent pay (Article 23) so that an enpl oyee who
had to travel nore than 300 mles for the funeral of an imediate famly
menber had an additional day off with pay. The Union conpromsed its
positions of 20 mnutes of rest and 2 days of additional |eave for
bereavenent, and agreenent was reached on these two articles. The agreed

to language is the sane as the Sun Harvest
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contract. They also agreed to Sun Harvest |anguage on
subcontracting. Thus they agreed to 5 articles at this neeting.

Leavi ng asi de the econom c proposal s since the parties had
agreed to work on language first, there was no significant novenent by
Respondent on naj or issues. The union security provisions included
sone | anguage changes, but the article still proposed NLRA good
standing. There was no change in its position with regard to
Paragraph F regarding the Union's status as a priority creditor in
bankruptcy. There was no change regarding hiring hall, duration,
seniority, |eaves of absence, paid union representative, probationary
period, or health and safety.

The Conpany continued to insist that | eaves of absence be only
for training related to the enpl oyees' work at Sai khon and that only
| eaves for over 3 days would be in witing. It also maintained its
position that there shoul d be 30 days' rather than 60 days' appeal tine
In the grievance procedure and that warni ng notices woul d not be
grievable. It also continued to oppose the UFV¢ proposal for a
tenporary ban on nechani zati on.

There was al so no change in the Gonpany's position on the RFK
nedi cal plan, nor did the proposal react to the Union's nodification
of that article nmade in Qctober of the precedi ng year. The proposal
sinply stated the Conpany nmaintained its 1979 position.

Ten articles are described as "Agreenent reached. "

Martinez testified that this meant they agreed to the prior Sai khon

contract.? None of these articles was significant. (R.T. |: 90.)

23. Aticle 7 - Access; Aticle 9 - Dscrimnation; Aticle
16 - Managenent R ghts; Article 18 - New or Changed (perations; Article
29 - Qedit Whion; Article 35 - Bulletin Boards;

Article 36 - Famly Housing; Article 39 - Location of _Cbrrpara/
Qperations; Article 40 - Mdification; Article 41 - Savings d ause.
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Barsam an stated there were bookkeeping problenms with the Union's
| anguage on Article 27 - Records and Pay Periods and Article 28 -
I ncone Tax Wt hhol di ng.

Fol I owi ng the discussion of the Conpany proposal on April 15,
Martinez presented a package proposal wherein rejection of any part
constituted rejection of the whole. He proposed Sun Harvest |anguage on
several articles (R. T. I|: 94-96,; I11: 89.}:

Wor ker Security

Leaves of Absence

Mai nt enance of Standards

Heal th and Safety

Records and Pay Peri ods

I ncome Tax Wt hhol di ng

Canmp Housi ng

Labor- Managenent Rel ati ons Committee

Gievance and Arbitration

Hring Hal

Al'so as part of the package, he proposed to drop the request
that the enployer contribute to an apprenticeship program because he
thought it was an obstacle to reaching an agreement. He did not say
why he believed this, nor did he indicate any communication fromthe
Conpany stating that this was a particular stunbling block. (R. T. 1I:
96-97.) He also proposed a probationary period under Discipline and
Di scharge which, although it was in Sun Harvest, had not been in the
prior Saikhon contract. (R.T. I: 95.) Finally, he proposed the main
body of the seniority proposal from Sun Harvest and suggested a

suppl ement later. Barsam an rejected
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t he package.

At the next meeting, on April 27, 1981, Barsanian reiterated
his rejection of the package, and they then discussed each article.
(R.T. 1: 100.) Barsaman wanted a list of dischargeabl e of fenses
rather than a just cause provision such as was in the prior Saikhon
contract and in Sun Harvest's Discipline and D scharge article. He
al so wanted a probationary period under the seniority article in order
to be able to discharge people who could not properly do their job.
(R.T. I: 101.) Martinez pointed out that the prior Sai khon contract
had no probationary provision. Martinez al so said the Union was worried
that the provision would be used to fire Union supporters. Barsam an
said the Conpany did not need a hiring hall and that the paid union
representative was a problemfor Saikhon. Neither side presented any
new proposals, and the nmeeting ended with them maintaining their
positions.

At the May 4 neeting, Martinez submtted a summary of the
status of articles including his package proposal of April 15. (G. C.
Ex. 18.) Hereturned to the Union's original position on the RFK plan
dropping the nodification made by Ann Smith on Cctober 30, 1980.
There were no new proposal s by the UFW al t hough during the neeting
Martinez dropped the demand for the Labor-Minagenent Relations
Commttee even though it was in Sun harvest. (G. C. Ex. 10, Aticle
43.) (R.T. I: 106.) They also agreed to the articles on Wrker
Security, Mintenance of Standards and Canp Housing. In each
i nstance, they agreed to |anguage fromthe prior Saikhon contract.

None of these were very inportant issues in the negotiations.



At the next meeting, May 5, 1981, Martinez submtted | anguage on
Records and Pay Periods which met the concerns the Conpany had voiced in
April, and this article was agreed to. (G.C. Ex. 19.) This provision
was | ess favorable to the Union than Sun Harvest. They discussed the
Heal th and Safety and the Mechani zation articles. The Union nodified its
position of a ban on nmechanization to a requirement that the Conmpany
bargain on the issue. Barsam an said he recognized that a conpronise on
this issue was needed, and he said he would make a proposal at the next
meeting. (R.T. [I: 115.)

On May 18, much of the Health and Safety Article was agreed to
because the Company's February 21, 1979, proposal was in many respects
the same as Sun Harvest. Approxinmately 80%of it was agreed to primarily
because the Union nade either significant or mnor concessions.

The parties noted agreement on 4 articles. Mrtinez submtted a
handwitten proposal. (G. C. Ex. 20.) Hs successor clause was the same
as the Conpany's February 21, 1979, proposal and did not represent a
maj or concession. His proposal on supervisors was the sane as the
Union's February 1979 proposal. The Conpany gave up a clause al |l ow ng
supervisors to performthe type of work non bargaining unit menbers had
done in the past, and agreenent was reached. H's proposal on Jury Duty
and Wtness Pay was the sane as the Conpany's February 1979 proposal, and
init the Union conceded a qualifying period of work and elimnated pay
for proceedings between the parties. The Union nodified its position on
Incone Tax Wthholding to meet the Conpany's concern. The articles agreed

to,
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except that on Income Tax, were Sun Harvest | anguage. The Uhion
conprom sed bel ow Sun Harvest on that article.

Barsaman had promsed to provi de a conprom se proposal on
nechani zation. He failed to do so. Martinez provided a list of
articles that Vessey & Gonpany, I nc., had agreed to that, as of My
18, Sai khon had not. Several were stunbling bl ocks at Sai khon where
there seened to be little change of position -- Qievance and
Arbitration, D scipline and D scharge, Leaves of Absence and No Sri ke.
Qher articles had yet even to be di scussed.

At the June 30, 1981 neeting, Martinez nade anot her package
proposal . He proposed NLRA good standi ng keeping the provision in
Paragraph F specifying the Lhion as a priority creditor in bankruptcy.
He then proposed Sun Harvest | anguage on the fol |l ow ng:

1. Hring Hall
Seniority
Qievance and Arbitration
D sci pline and D scharge
Leaves of Absence
Heal th and Safety
No Strike

© o~ W D

Martinez consi dered the maj or concessions to be union
security and the probationary period in the O scipline and O scharge
article. The union security proposal was the sane as contained in the
Gl astal contract. (G. C. Ex. 21.)

Barsaman protested that Martinez had never countered his
article by article proposal of April 15. (R. T. IV 158.) Nonetheless,

Marti nez had countered and di scussed various articl es



and in alnost every instance where agreenent was reached it was the UFW
which modified its position.

Barsam an rejected the package, and they then discussed his
problems with each part. He said the union hiring hall was unacceptabl e,
calling it probably the major problem (R.T. IV: 159.) Barsaman
suggested they reopen the issue in a year. Each side wanted to try its
proposal for the intervening year

Barsam an wanted specified the Conpany's right to seek an
injunction in case of a strike in violation of the contract. He said he
woul d drop the demand for harsher treatment of strike leaders in return
for the right to equitable relief. He still objected to |eaves of absence
for less than 3 days being inwriting. Aside fromthis issue, most of the
provisions on |eaves were agreed to. The Union gave up on |eaves for
training other than those related to conpany operations and agreed to
| anguage that enployees could not |leave at critical times. This latter
condition was not in the prior Saikhon contract.

Barsam an still wanted 30 rather than 60 days' appeal time in
the grievance procedure. He also maintained his opposition to having
warni ng notices be grievable. He also objected to the seniority article
since there was no suppl ement proposed yet.

On July 21, 1981, the next meeting, Martinez made anot her
package proposal. (R.T. Il: 2-3.) He proposed a No Strike article which
was the same as the Union's February 1979 proposal, the prior Saikhon
contract and Sun Harvest. The Conpany February 1979 proposal sought the
right to inpose additional discipline on union officers and stewards and

to seek an injunction in the case of an
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illegal strike. Martinez proposed the Sun Harvest |anguage on the
Grievance and Arbitration article thus retaining his demand for 60
days. Both parties had previously indicated they were not far apart on
this issue. He still wanted Sun Harvest on |eave of absence with those
for less than 3 days being in witing. Mrtinez again proposed Ca
Coastal |anguage NLRA good standing including the provision on priority
creditor status to which the Conpany objected. He al so proposed
Seniority as in the prior Saikhon contract (same as Sun Harvest)

al though he had not yet proposed the supplement.

Martinez testified he proposed the Discipline and Discharge
article fromthe prior Saikhon contract plus the 5 day probationary
period. Barsam an testified Martinez did not include the probationary
period. He pointed out that Martinez had crossed it out in his proposed
article on hiring. (G.C. Ex. 22.) He testified Martinez said that
if the Conpany did the hiring, it should not need the probationary
period. (R.T. IV. 168.)

Barsam an's notes indicate that Martinez offered Sun Harvest
on a nunber of articles including Discipline and Di scharge. (Resp. Ex.
45.) There is no nention of Martinez deleting the probationary period
from Sun Harvest. Nor do Martinez' negotiation notes (Resp. Ex. 70)
or his preparation notes (Joint Ex. 8) indicate such a deletion. | find
that he did include the 5 day probationary period in his proposal.

Finally, Martinez proposed that instead of a hiring hall run
by the Union, the Conpany would hire, but there would be a number of
procedures designed to equalize hiring and to provide records against

whi ch to check conmplaints of discrimnation in
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hiring. The |anguage cane fromthe Linoneira contract. (G. C. Ex. 22.)

Martinez also submitted an econom ¢ package, not including
wages, proposing Sun Harvest on the major articles. (R.T. Il: 78.) He
proposed a half-time rather than a full-time paid union representative
He proposed nore people at the second step of the grievance procedure.
(R.T. IlI: 8.) This was the only increase in the UFW s demands al t hough
it was proposing to give up ALRA good standing and a union hiring hall and
was agreeing to a probationary period.

At this neeting, the parties continued their discussions on
Health and Safety. They reached agreement on the remaining parts of the
article with sone conprom ses being nade by each side.

Wiile there is some di spute whether Barsam an rejected the
packages at this meeting, it is clear he was going to give a further
response. (R.T. IV. 172.) There was no comunication on the Sai khon
negotiations, however, until Novenber 20, 1981, when Barsam an wote to
Martinez proposing an interimwage increase.247 (G. C. Ex. 23.) 2%
December 10, 1981, Martinez gave Barsam an a

24. Both parties sought to introduce testimony that during this
time the other side was busy with other matters. | refused to allow the
testinony on the basis there was no offer to show that either side
specifically contacted the other to meet on the Sai khon negotiations and
thus that the other obligations of the parties in fact rendered anyone
unavail able to meet regarding Sai khon.
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witten response rejecting the proposed increase. (G. C. Ex. 24.)
This was the only matter discussed with regard to Saikhon. (R. T.
IV: 183; Resp. Ex. 50.)

The next meeting was on January 12, 1982, in response to a
call fromMrtinez. Barsam an responded to the UFWs proposal of the
preceding July. The Conpany's position changed very little. It
mai ntained its prior positions on every major disputed provision,
al t hough Barsam an nade a small| concession on warning notices.

Barsam an rejected the UFWs Linoneira hiring hall proposal,
specifying his problens. He proposed only that the Conpany woul d give
the UFWtwo weeks notice of the starting dates of the season and woul d
give the Union the names of any new enpl oyees within one week of hire.
The first was in the prior Saikhon contract. The second and a proposal
that the Company would tell the enployees of their obligation to join
the Union were in the Conpany's 1979 proposal in the Union Security
Article. Thus there was absolutely no substantive change in response
to the UFW s concession on this issue.

The Conpany maintained its February 1979 position on all the
econom ¢ itens proposed by Martinez the preceding July. Thus in this
first exchange on econom cs since February of 1979, the Conpany
mai ntained its original position, and the UFW proposed the

/
/
/
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conprom se | anguage agreed on in the Sun Harvest contract.?

Barsam an testified he told Martinez he still needed a wage
proposal and a seniority supplement fromhim (R.T. V. 1, 2.) He
said he woul d rather have all the seniority provisions in the body of
the contract but would use a supplenment if they could not agree on it in
the body. (R.T. V. 3.) Hs notes, however, indicate they woul d have
a seniority supplenent for each conpany. (Resp. Ex. 52.) Barsanman
inplied that Martinez said he would propose a flat crop differential .%?

h February 16, 1982, the parties net again. Mrtinez nade a
non- package proposal on both economc and non-economc itens includi ng
wages. There was no proposal on a seniority supplenent other than to
work it out for each conpany. The proposal is nenorialized in G. C
Ex. 25.

S nce this was not a package, the UFWreverted to ALRA good

standing and elimnated the probationary period in the D scipline

25. Martinez stated the article on Reporting on Payroll
Deductions and Fringe Benefits (Article 33 of Sun Harvest) was part of
the July 1981 proposal to which Barsam an was responding. Barsam an did
not make a proposal on this article, apparently beIievin% it to have
been agreed on. (Resp. Ex. 51.) It is not clear whether it was ever
agreed to. Apparently his notiation show ng agreenent was in error
since in a letter on August 9, 1982, Barsaman listed the article as not
agreed to. (G.C. Ex. 29.)

26. Respondent contends in its brief that Martinez prom sed
a flat crop differential and never proposed it. A flat crop
differential is a lower rate of pay for work (for exanple tractor work
and irrigation) on flat crops such as hay, barley, oats, grasses,
alfalfa and cotton. (R.T. IV: 104.) Counsel for Respondent does not
refer to any exhibit or transcript citation to support its contention
| find that the weight of the evidence indicates It was Respondent not
the UFWthat indicated it was interested in the possibility of a
differential. (R.T. IV: 101-105.)
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and Discharge article. It did not, however, revert to its position on
a union hiring hall. It proposed the Linoneira |anguage as it had
done in July 1981 when it had been part of a package. Martinez
testified he proposed wages as in Sun Harvent because he still did not
have the current wage information as requested by Ann Smth in Qtober
of 1980. (R.T. Il: 25.)

As had been their custom Martinez indicated that when
| anguage on an article or portion thereof had been agreed to, that
agreenent and not Sun Harvest controlled. (R.T. I1l: 24-25.) There
was no testinony why this approach versus proposing the current
versions of the proposals was used.

Martinez testified that Barsami an asked if his proposal was
for a six month contract. As in the past, the proposal provided a
conmon termnation date with Sun Harvest which was due to expire the
end of August, 1982. Martinez said it was, and Barsam an suggested
they end the meeting since he wanted to do a conplete proposal for a 3
year contract. Martinez agreed to consider such a proposal, and they
stopped the nmeeting. Martinez never received a proposal from Barsaman
(R.T. 1l: 26.)

Martinez wote to Barsaman on April 12, 1982, indicating he
was still waiting for a response. (G.C. Ex. 26.) They spoke by phone
and decided to meet in May. Martinez had to cancel because he was to
attend negotiations for another conpany, and he cancelled a |ater
meeting because his father was dying of cancer. Due to a
reorgani zation in the Union, Arturo Mendoza was assigned to take over
negoti ations.

Mendoza and Barsamian first met on August 3, 1982. They
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reviewed their respective positions. They also discussed the fact that
Barsam an owed a proposal. Since the UFWs proposal of February 16,
which was still on the table, expired with Sun Harvest at the end of the
mont h, Mendoza tol d Barsam an he need not prepare his counterproposal

The Union woul d prepare a new one. Mendoza al so indicated he woul d need
sone information and would have to review the proposals and find out what
the workers wanted. (R.T. V. 5-6.) He testified he specifically
mentioned wages and the RFK nedical plan as itens that would need to be
revi sed because of the passage of time and increased costs due to inflation.
(R.T. IV 44, 65.) Barsaman said he was upset because it sounded as
i f Mendoza mi ght be reopening agreements he had reached with Martinez.

On August 12, Mendoza wote requesting information, none of
whi ch was provided until Decenber (see discussion supra.) On November
16, still not having any of the information, Mendoza submtted his
proposal

The proposal was the same as the February 16, 1982, proposal in
nmost respects. Duration was obviously changed as was the wage proposa
since the ol d wage proposals were out of date. Mendoza proposed a new
concept in Gievance and Arbitration, that the |oser pay arbitration
costs. He testified this change was based on the experience under other
contracts where there were frivolous cases going to arbitration

The | evel of benefits requested did not change, but the
Conpany's contribution was raised due to increased costs under the RFK
medi cal plan. The Juan de |a Cruz Pension Plan Proposal was modified from

20 to 21 cents/ hour because of inflation. Also,
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information required by the actuaries was requested fromthe
Qonpany. (R. T. 1V 12-15.)

The proposal on Payrolls and Deductions was; changed regarding
the reporting date for Company information and for contributions to the
RFK plan because the Union needed to get the data into its conmputers
earlier in order to establish workers' eligibility for coverage. (R.T. IV
15-16.)

The COLA was changed to reflect the newtine franme and the
formula was raised. The Union proposed the same fornula it had recently
negotiated in Salinas. (R.T. IV. 16-17.) None of these articles had
been signed off on by Barsami an and Martinez. The change in reporting
was in the article on Reporting on Payroll Deductions and Benefits. (See
footnote 24, supra.) The Gievance and Arbitration article was
characterized by both parties as very close to being agreed on al though
they had not formally signed off on it since the |ast proposal had been
i n packages. The Conpany had apparently as part of a package nodified
its position on tine |imts and agreed to Sun Harvest. (Resp. Ex. 51.)

At the next neeting, on December 8, 1982, Barsamian did not
counter Mendoza's proposal. They discussed an interi mwage increase.
(See discussion, supra.) The only discussion between Decenber 1982, and
February 4, 1983, related to wage increases and information requests.

On February 4, 1983, the Conpany provided additional information
the Union had requested. It did not respond to the Novenber proposal.
Barsam an and Mendoza discussed a few articles, and both agreed that

Barsam an owed a proposal. (R.T. IV 37.)
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Bar sam an asked for sone wage rates that Mendoza had |eft out of his
proposal. (R.T. IV: 34.) Mendoza sent those to himon February 8.
(G.C. Ex. 37.)

Bar sam an suggested several ideas to Mendoza on various
proposal s. Mendoza indicated a willingness to listen to any of the
alternatives. Barsaman did not at that time or at any time up to the
date of the hearing actually make proposals on ciny of these suggestions.
(R.T. IV 33-35.)

They al so discussed reinstatenent of the strikers, but nothing
was settled. Barsam an said he would get bcick to Mendoza, but as of the
hearing he had not done so. (R.T. IV. 35-39.) Since February 4,
1983, to the date of the hearing, February 24, 1983, there have been
no further neetings, and the only contact was Mendoza's response to

Barsam an's request for wage rates.



ANALYSI S AND CONCLUSI ONS

The Act defines bargaining in good faith in subsection (a) of
section 1155.2 as fol | ows:
For ﬁurposes of this part, to bargain collectively in good faith
is the performance of the nutual obligation of the agricultura
enpl oyer and the representative of the agricultural enployees to
neet at reasonable tines and confer in good faith with respect to
wages, hours, and other terns and conditions of enploynent, or the
negotiation of an agreement, or any questions arising thereunder
and the execution of a witten contract incorporating any
agreenent reached if requested by either party, but such
obligation does not conpel either party to agree to a proposal or
require the making of a concession
This language is the same as section 8(d) of the NLRA Thus, it
is proper to refer to decisions of the National Labor Relations Board
(hereafter NLRB) as a guide to deciding the present case.
An employer's failure to do little nmore than reject a union's
demands is: "indicative of a failure to conply with the statutory
requi rement to bargainingood faith." (N.L.R.B. v. Century Cenent Mg.

Co.,Inc. (2d Cir. 1953) 208 F.2d 84, 86 [33 LRRM2061]. The enpl oyer

nust nmeke " . . . sone reasonable effort in sone direction to conpose his
differences with the union." (N.L.R.B. v. Reed & Prince Mg.Co. (1st
Cir. 1953) 205 F.2d 131, 135 [32 LRRM2225], cert. den. 346 U. S. 887
[33 LRRM2133], cited in Q P. Mrphy Produce Co., Inc. (1979) 5 ALRB No.
63, reviewden. by Ct. App., 1st Dist., Div. 4, Novenber 10, 1980, hg.
den. Decenber 10, 1980.) Thus, what is required is:

. something more than the mere meeting of an enployer with the
representatives of his enployees; the essential thing is rather
the serious intent to adjust differences and to reach an
acceptabl e conmmon ground. . . . Collective bargaining then, is
not sinply an occasion for purely fornmal neetings between
managenent and | abor, while each
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maintains an attitude of "take it or leave i t"; it presupposes a
desire to reach ultimate agreement, to enter into a collective

bargai ning contract . . . Gtations omtted.) (N.L.R.B
V. Ins]urance Agent s' | nt er nat i onal 1960) 361 U. S. 477 [45 LRRM
2705

Direct evidence of an intent to frustrate the bargaining process
will rarely be found. As a result, a party's intent can only be

discerned by reviewing the totality of its conduct. (N.L.R.B. v. Reed &

Prince Mg. Co., supra; B. F. Danond Construction Conpany (1967) 163 NLRB
161 [ 64 LRRM1333] enf'd. (5th Gr. 1969) 410 F. 2d 462 [71 LRRVI2112]

cert. den. (1969) 396 U.S. 835 [72 LRRM 2432]; P. P. Mirphy, supra, 5
ALRB No. 63; As-HNe Farns (1980) 6 ALRBNo. 9, reviewden. by Ct. App.,
5th Dist., Cctober 16, 1980, hg. den. Novenber 12, 1980.)

.. the question is V\lnether it isto beinferred fromthe
total|ty of the enployer's conduct that it went through the
motions of negotiations as an el aborate pretense with no sincere
desire to reach an agreement if possible, or that it bargained in
good faith but was unable to arrive at an acceptabl e agreenent with
the union. (N.L.R.B. v. Reed & Prince Mg.Co., supra, [32 LRRM
at 227]

* Necessarily, the final determnation rests upon inferences drawn
fromcircunstantial evidence. It involves reaching conclusions from
conduct as to whether particular actions of a party were notivated by the
desire to negotiate the best bargain possible for itself or were notivated
instead by a desire to frustrate negotiations. (Colunbia Tribune
Publishing Co. (1973) 201 NLRB 538, 552 [82 LRRM1553], enf'd and
remanded (8th Cir. 1974) 495 F. 2d 1385 [86 LRW2078]; Queen Nary

Restaurants v. N. L. R. B. (9th Cir. 1977) 560 F. 2d 403 [ 96 LRRM2456].

The first conclusion results in the finding of a violation; the

other that a party nerely engaged in perm ssible hard
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bargai ning. Specific conduct which, standing alone, may not amount to
a per se failure to bargain in good faith may, when considered with
all the other evidence, support an inference of bad faith. (Continental
Insurance Co. v. N.L.R.B. (2d Cir. 1974) 495 F.2d 44 [ 86 LRRM
2003]; Mntebello Rose Co., Inc. (1979) 5 ARBNo. 64, enf'd. in

rel evant part Montebello Rose Co. v. A. L. R. B. (1981) 119 Cal . App. 3d 1
[173 Cal Rptr 774] (Ct. App, 5th Dist.), hg. den. August 1, 1981.)

Conversely, some action standing al one might clearly manifest
an absence of good faith, but when taken in the total context of the
parties' relationship would not support such an inference. (Deblin

Mg., Corp. (1974) 208 NLRB 392, 399 [85 LRRM1478]; Wbster Qutdoor
Advertising Company (1968) 170 NLRB 1395, 1396-97 [ 67 LRRM 1589].)

It is apparent that many of the principles governing analysis
of a surface bargaining case are contradictory. One may take
positions which may seem unreasonable to an outsider. (N.L.R.B. w.
Truitt Mg. Co. (1956) 351 U.S. 149 [38 LRRM2042].) Yet s/he nust make

some reasonable effort to resolve differences. (N. L. R.B. v. Reed &

Prince Mg. Co., supra.) The Act "does not require either party to

agree to a proposal or require the making of a concession."”
(N.L.R.B. v. National Shoes, Inc. (2d Cir. 1953) 208 F.2d 688, 691
[33 LRRM 2254, 2255].) Still, since one nust try to resolve

differences and since good faith bargaining is "inconsistent with a
predeterm ned resolve not to budge froman initial position . . . . ",

(N.L.R.B. v. Truitt Mg. Co., supra, at p. 154) some concessions and

some novenment on positions are clearly necessary.
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These contrasting principles illustrate why it is difficult to
separate tough negotiating frombad faith surface bargaining. The question
i's always hard to answer because "surface bargaining, by definition, nmay
| ook |ike hard bargaining, and is therefore difficult to detect and harder

to prove." (K-Mart Corp. v. N.L.R.B. (9th Cr. 1980) 626 F.2d 704

[105 LRRM2431].) Thereis no sinple fornula to ascertain true notive.
Each case nust rest upon its own facts.

In this case, Ceneral Counsel alleges that Respondent bargai ned
in bad faith as demonstrated by conduct away fromthe bargaining table, by
its refusal to provide the UFWwith information, by its unilateral wage
i ncreases, by delaying negotiations and by its intransigence. Refusals to
provi de information and unilateral changes may be independent violations
of the duty to bargain as well as serving as indicia of an overall refusal

to bargain. Thus, | turn to an exam nation of these allegations first.

. THE REQUESTS FOR | NFCRVATI ON

There are two major requests for information involved in this

case. Each will be discussed separately.

A, The Cctober 1980 Information Request

Ann Smith's request for information on October 30, 1980, is
precisely the sane as that requested by the UFWin Lu-Ette Farms, Inc.

(1982) 8 ALRB No. 55.

Respondent does not dispute its duty to supply the Union

with requested information which is necessary and rel evant to the
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bargai ning process. It also acknow edges that the standard for
determining relevance is a liberal one. (Resp. Brief p. 68.)

Despite the fact that Respondent's negotiator, Ron Barsam an,
represented Lu-Ette Farns in negotiations simultaneously with Sai khon
counsel for Respondent fails to acknow edge the existence of Lu-Ette,
supra, wherein this Board found an enployer's refusal to provide precisely
the sane information requested herein to be unlawful. Respondent's
argunments that sone of the requested information is not relevant are
clearly to no avail. This Board has already decided that issue.

Respondent does assert a basis other than rel evance which it
argues justifies its refusal to provide the information. It contends that
it feared the information requested could be used to harmthe enpl oyees
who wor ked at Sai khon during the strike and to disrupt or harmits
busi ness.

The cases Respondent cites as support for its refusal pertain to
di scl osure of enployees' nanmes and/or addresses. Counsel for Respondent
makes no argument that these cases support its refusal to provide other
requested information such as job classifications and rates of pay. It
offers no specific reasons for its failure to provide such information.

Al't hough none of the cases cited discuss providing
information on the location of conpany operations, there is logic to
applying the same standard for disclosure of conpany locations as is
applied for disclosure of enployee names and addresses where the concern
of potential harmis asserted as the comon basis for refusing to disclose

each. Respondent concedes that the standard is
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whether there is a "clear and present danger of violence." (Shell Ql Co.

v. N.L.R.B. (9th Gr. 1972) 457 F.2d 615 [79 LRM2997].)

In that case, the union sought the nanes and mailing addresses
of enpl oyees sone nine-and-one-hal f nmonths after the end of a strike. The
record disclosed viol ence and harassnent of enployees after the strike,
The conpany had offered the union alternatives so that it could contact
enpl oyees. For exanple, the conpany said it would submt the nanes to a
mai | i ng house.

Di stinguishing the case fromthat of United Aircraft Crop. v.
N.L.R.B. (2d Cir. 1970) 434 F. 2d 1198 ] 75 LRRM2692] cert, denied 401
U.S. 993 [76 LRRM2867] (1971) where the violence had occurred 10 years

earlier, the court found the enployer justified inits refusal. The court
specifically noted the conpany's proposed alternatives.

Unlike Shell, supra, the Conmpany here offered no

alternative means for comunication. By refusing to disclose the [ocation
of Conpany operations, it even precluded the Union fromcontacting

enpl oyees at the job site. Mreover, in Shell, supra, it was not clear

how | ong the violence continued into the 9" nonths after the strike ended.
In the instant case, the last acts of violence and harassnment were
approximately a year prior to the request for information.

Counsel for Respondent primarily relies on the case of Sign and

Pictorial thionv. N.L.R.B. (D.C. Cir. 1969) 419 F. 2d 726 [ 72 LRRM

2274]). He also cites Webster Qutdoor Advertising Co., supra. These are

in fact the same case.
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The facts there are sufficiently different fromthe case at
bar so that the case does not serve as persuasive authority for
Respondent's position. There the request was made | ess than two
months after the strike began, and an uncontested NLRB decision had
found that replacement workers were harassed, threatened and assaulted
by some striking enployees in the presence of union representatives.
Thus, the court found the conpany was justified in not turning over
conmpany payroll lists.

Moreover, the court noted the enpl oyer did not
categorically refuse to provide the records. In the words of the
NLRB' s Trial Exam ner, the conpany would furnish the records "

only if necessary for intelligent bargaining." (Wbster, supra, at p

1404.) The union never responded to the conpany's letter seeking
assurances against viol ence, so the conpany's "reluctance" to provide
the information wthout assurances was never tested to see if it would
devel op into a categorical refusal

Here, the Conpany repeatedly refused the informtion,
although it was requested a year after the last acts of violence,
not a nere two nonths into a strike. While the UFWand the Conpany
stipul ated? that the strike has never been called off and is thus
technically ongoing, the testinmony clearly indicates there has been no
strike activity for a substantial period of tinmne.

Based on the facts of this case and the applicable |egal

precedent, | find that Respondent has not shown that there was a

27. The General (ounsel did not join in the stipulation
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clear and present danger of violence. | therefore find that it was not
justified in refusing to provide the UPWw th the nanes and
addresses of its enployees or its conpany |ocations.

As to the other items in the request,?® | see no basis for
Respondent's asserted concerns insulating it fromits obligation to

provide the information. Respondent has asserted no specific

justification for its refusal .

28. Counsel for Respondent cites Detroit Diego Newspaper
Qildv. N.L.R.B. é9t|1 Cir. 1977) 548 F. 2d 863 [ 94 LRHM2923?
regarding the wage data requested. (Resp. brief p. 72.) He makes no
argunent why wage data would fit within the category of information
which is "not ordinarily pertinent.” Detroit D ego Newspaper CGuild,
id. at p. 2926. In fact, that case sets forth the |ong-standing
principle that "wage data pertaining to enpleyees in theunit is
consi dered presunptlveky rel evant . .. [and] . . . the

enpl oyer has the burden to prove a |ack of rel evance." [Gtations
omtted.] It is particularly difficult to ascertain counsel's point
since only a few pa%es earlier he acknow edges the principle that wages
are presunptively relevant. (Resp. Brief p. 68.) The only "wage
data" requested the UFWwas wages. Failure to supply requested wage
data, standing alone, constitutes a refusal to bargain. (N.L.R.B.

v. Fitzgerald MIls Corporation (2d Cir. 1963) 313 F. 2d 260 [ 52 LRRM
2174] cert, denied (1963) 375 U. S. 834 [54 LRRM 2312].

| note that when the Conpany provided the wage rates in
Decenber 1980 for only those classifications for which it was _
proposing an interimwage increase, it obviously did not satlsz its
obligation to respond to the UFWrequest for rates of pay for all job
cl assifications.

29. Respondent asserts that it turned over much of the
requested data on May 4, 1980. First, the delay of six months does not
meet its obligation to pronptly provide information. (As-H Ne Farms,
Inc., supra, 6 ALRB No. 9 . Second, the information that the CoTFany
was going to have about 1,000 acres in cantal oupes in June is hardly
an adequate response to the UFWs inquiry regarding each crop grown
and/or harvested. Third, | find that Respondent has not denonstrated
fromthe record evidence that telling the UFWthat it was operating
"along the high Iine" was an adequate response to the request for canal
and road nanes. To the extent the Conpany argues that it was adequate,
Respondent' s Fosition that it was justified in wthhol ding Conpany
| ocati ons woul d apﬁear to have been abandoned by that communi cati on.

At no tinme after that, however, did it provide the specifically
requested information regarding Conpany | ocations.
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Therefore, | find that Respondent has violated its duty to
pronptly provide relevant information to the Union and has thus viol ated
subsections (e) and (a) of section 1153 of the Act. Mreover, this
refusal may properly be used as an indicia of bad faith with regard to its

overal | bargaining conduct.

B. The August 1983 Request

Respondent does not contend that this request sought
irrelevant information. The Union does not contend it did not
ultimately receive the information. The issue here is solely whether
Respondent's failure to provide the information until Decenber 8,

1982, and February 4, 1983, violated its duty to pronptly respond to
the request.

Respondent argues it acted reasonably in not supplying the
information until then because the material was vol um nous and not easily
compiled. It points to the fact that Barsam an told Mendoza in August that
it would take a while to get the material together since there were only a
few people in the Saikhon office, and the others would not return unti
September. The record denonstrates that the office began gearing up again
by at |east m d- Septenber.

General Counsel asserts the four nonth delay was inexcusable and
argues the UFWdid not demand that all the information be submtted at
once. Since Mendoza wanted the information in order to develop his
proposal s, the bargaining process was stalled while he was waiting for it.
Utimtely, he gave up and submtted his proposals without it. (G.C. EXx.
32.)

In view of the fact that the failure to provide information
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was del ayi ng negotiations, the Conpany m ght have done better to submt
the information as it was conpiled. Simlarly, if the Union wanted the
information to be turned over in this fashion, or in a certain order, it
shoul d have said so. Mendoza's and Barsam an's testinmony indicates there
was no precise agreement as to how the information should be supplied or
in what order. | do not hold the Conpany responsible for not turning over
the information pieceneal

That does not, however, nean the Conpany did not
unreasonably delay. | find it did. Each case nust be judged on its own
merits. There is no absolute dividing line indicating a reasonable tine.
Leavi ng aside the question of whether Respondent was entitled to rely on
the reduced availability of office personnel,® it was still
approximately three nonths fromthe tine the office began operating again
until the information was provided.

G ven the slow speed at which negotiations were noving, the
fact that Mendoza was preparing a new proposal since Barsam an had never
responded to the UFW prior one and the fact that Respondent had never
turned over most of the information requested two years earlier (nuch of
whi ch was again requested by Mendoza), | find that Respondent's three
month response was not sufficient to meet its obligation to promptly

respond to the request. (As-H Ne Farms, Inc., supra.)

30. The fact that an enployer's negotiator is a "busy
attorney" has been held repeatedly not to excuse delay in negotiations.
(N L. R B v. Exchange Parts Conpany, (5th Cir. 1965{ 339 F.2d 829 [58
LRRM2097], N.L.R.B. v. MIgo Industrial, Inc. (2d Cir. 1977) 567 F. 2d
540 [ 97 LRRM2079], O P. Mirphy, supra.)
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| acknow edge Respondent's point that the material was
vol umi nous. ®¥ Nonet hel ess, given the circunstances, the delay was
i nappropriate, and | find it does not meet the standard of responding
to business affairs of inportance. (MFarland Rose Production (1980)
6 ALRB No. 18, review den. by G.App., 5th Dist., April 26, 1982, hg.
den. June 16, 1982; A.H. Belo Corporation (WAA-TV) (1968) 170 NLRB
1558 [ 69 LRRM1239]; nodified (5th Cir. 1969) 411 F.2d 959 [71 LRRV
2437], cert, denied (1970) 396 U. S. 1017 [73 LRRVM2120] . )

Respondent's reliance on Admral Packing Conpany, et. al .,

supra, 7 ALRB no. 43 to excuse its delay in responding to Mendoza's
request for information is msplaced. The delay in that case was due
in part to the union's shifts in position. Here the Union did not vary
fromits original request, and thus its actions play no part in the
Respondent' s del ay.

Purr's Cafeteria, Inc. (1980) 251 NLRB 879 [105 LRRM 1599]
aff'd. 108 LRRM 2816, cited by Respondent, is also distinguishable

fromthe case at bar. The periods of delay in that case were
substantially less than here, and the NLRB in no way indicated that as
a general rule a delay woul d be excused absent evidence that the
information could have been gathered sooner. Rather, the NLRB noted

that over a period of sonme 10 nonths, Respondent had replied

31. The record denonstrates that Respondent's operations
were conputerized. To the extent infornation nay not have been
quickly retrievabl e, Respondent made no show ng that such was the
case. dearly Respondent, not the General Gounsel, is in the best
position to nake such a show n%. Further, since it is Respondent's
duty to respond pronmptly, it shoul d bear the burden of denonstrating
that it could not retrieve and conpile the information quickly.
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pronptly to numerous information requests. In that context, a delay
of less than a nonth was not found to be unreasonabl e where there was
no evidence that the information could have been collected nore

qui ckly.

That is quite a different situation than this case where the
del ay of some 4-6 nonths followed 2 years of having provided virtually
no information. | therefore find that Respondent's delay was not
excused by the factors it cites. Respondent has failed to neet its
duty to bargain in good faith and has thus viol ated subsections ( e)
and (a) of section 1153 of the Act.

1. THE UN LATERAL WACE | NCREASES

General Counsel alleges that Respondent unilaterally
i npl emented interimwage increases in the lettuce harvest seasons of
both 1980-81 and 1982-83.%¥ Unilateral wage increases fall into
the category of per se violations which violate the duty to bargain
without regard to subjective good or bad faith. (N.L.R.B. v. Katz
(1962) 369 U.S. 736 [50 LRRM2177].)

As this Board has stated in J. R. Norton Conpany (1982) 8 ALRB

No. 89, quoting fromQO. P. Mirphy, supra;

Lhilateral inplenentation of a wage increase constitues a
change in a significant termof enploynent wthout regard to
the union's role as representative of the enpl oyees, and has
been consi dered by far the nost inportant "unilateral act".
(Atations omtted.)

32. Athough Respondent indicated to the UFWon Novenber
20, 1981, that it wanted to inplenent an interi mwage i ncrease, the
conpl aint does not allege that any unilateral increases were actually
nade during the 1981-82. season.
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A.  The 1980 I ncrease

Respondent’ s negotiator, Charley Stoll, and Aan Smth,
negotiator for the UFW net on Decenber 15, 1980, and discussed the
Gonpany' s proposed wage increase in the | ettuce harvest rates and for
tractor drivers. Smth refused to negotiate the wage increases in
i sol ation.

The parties had just met after a substantial gap in
negotiations. Smth had nodified part of the Union's proposal on the
tabl e and had solicited both a response to the nodification as well as
new proposal s fromthe Conpany since it had never countered the UR\V¢
proposal of February 28, 1979. Respondent was wlling to di scuss
only the wage increase. Smth refused to di scuss wages unless it was
part of an effort to negotiate an entire contract. Thus, Smth did not
nake a count erproposal on interi mwages.

The lettuce harvest rates were raised on Decenber 18, 1980.
The tractor driver rates were raised on January 2, 1981, to 10 cents
per hour |ess than the Conpany had proposed.

Respondent argues that it was justified in raising the wages
because such action was consistent wth its past practice. (Resp.
Brief, pp. 61-62.) This defense has already been rejected by this
Board in Sai khon | wherei n Respondent was found to have unl awful |y
i npl enented unilateral wage increases in 1979. The history that
Respondent relied on there to establish a past practice of increasing
wages is the sane history it relies onin this case. Thus, its defense
of past practice is to no avail.

Respondent al so contends that because the Unhion refused to

bargai n about the wage increases standing al one, rather than as part
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of negotiations on a full contract, it was permtted to institute the
increases. This Board on numerous occasions in a variety of factua
circunmstances has rejected this argunent.

InJ. R. Norton Conmpany, supra, 8 ALRB 89, at pp. 28-29 the
Board st at ed:

Respondent was not entitled to isolate the single issue of wages
fromthe remainder of the contract terns and force the Union to
bargain over that single issue. Rather, the Union was entitled
to insist upon bargaining over all issues until a contract was
reached. Both the NLRB and this Board have rejected a pieceneal
approach to negotiations because of the interdependence of

bargai ning issues, and the fact that a proposal on one issue may
serve as |leverage for a position on sone other issue, [enphasis in
the original] (J.R. Norton Co., (1980) 8 ALRB No. 76; Korn
Industries v. N.L.R.B. (4th Cir. 1967) 389 F.2d 117 [ 67 LRRM
2148]; Federal Pacific Electric Company (1973) 203 NLRB 571 [83
LRRM 1201].) ¥

In Joe Maggio, Inc., Vessey & Conpany, Inc., and Col ace
Brothers, Inc. (1982) 8 ALRB No. 72, a case with many factua

simlarities to the instant case, the Board discussed this issue
extensively. Here, as there, the proposed wage increases came after a
substantial lull in negotiations. Wth the exception of the Qctober
meeting where Smith nodified the Union's proposal on the RFK nedical plan
and requested information, the parties had not net in over a year.

There was no exchange of proposals or discussion of the
out standing i ssues. The proposals for the wage increases came just as
the |l ettuce season was begi nning, and Respondent insisted on bargaining
only about wages and by its conduct indicated it had no interest in a

di scussion of a full contract.

33. See also MFarl and Rose Production, supra.
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In both cases it is apparent fromthe timng of the notification
that the enployer did not anticipate any |engthy given and take over the
wage proposals. @Gven the parties' past history and the distance between
their stands on wages, it is conpletely inprobable that Respondent coul d
have intended there to be a resolution of the wage issue in time for it
toinstitute the wages for the new season as it said it nust do to remin
conpetitive with other conmpanies already offering simlar wages. The
conclusion is inescapable that the Conpany evisioned that it would
i npl ement the wage increases with or without the agreenent of the
excl usive representative.

Al though Stoll characterized the wage increases as a contract

proposal, it is apparent here, as in Maggio, et.al., supra, that

Respondent's true position and intention was that it could and woul d dea
with wages separate fromfull contract negotiations. As the Board said in

Maggio, et. al., idat p. 9, Respondent's conduct " . . . belies any

intention to bargain in good faith and indicates a desire to increase
enpl oyees' wages without follow ng the custonmary procedures of good faith
bargai ni ng. "

Respondent appears to argue, as an alternative to its defense of
past practice, that it was permtted to make the wage increases because
there was an inpasse. The parties may have been deadl ocked with the
Union insisting that wages be negotiated together with other issues and
the Conpany just as insistently committed to obtaining its wage increase
i mredi ately, but there was no bona fide inpasse such as to permt the

Company to neke a unilateral change.
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A true inpasse requires the parties to have bargained in good
faith. Here there was no bargaining over the proposed wage increase, and
Board precedent holds that the Union nmay legitimately refuse to bargain

wages in isolation. As the Board stated in Maggio, et.al., supra, this

Is not to say that inpasse may not be reached on a single issue, nerely
that where, as here, the enployer seeks to raise wages while avoiding its
duty to negotiate a full contract, no inpasse results fromthe Union's
refusal to cooperate in the schene.®

B. The 1982 Increases

The Union agreed to Respondent's suggestion of a wage increase
for the lettuce ground crews but rejected the proffered 82 cents and
insisted on 8792 cents. It is uncontested that the Conpany inplenented
its proposed 82 cents rate on Decenmber 13, 1982, even through the Union
had indicated it would consider agreeing to an increase. Respondent

attenpts to justify its action by stating

_ 34. There are NLRB cases whi ch suggest that a unilateral Wa%e
increase after the enployer has presented a proposal to the union whic
has been | eft unaccepted or rejected may not, in sone circunstances, be
unlawful. (N.L.R.B. v. Gonpton-Hghland MI1ls, Inc. (1949) 337 U.S.
217 [24 LRRM2088] ; Labor Board v. Land is Tool (. (3d Gr. 1952) 193 F. 2d
279; [29 LRRM2255]; N.L.R.B. v. Bradley Wshfountain Co. (7th Cr.
1951) 192 F.2d 144; [29 LRRM2064]; _Inthe Matter of W W Coss & Co.
(1948) 77 NLRB 1162; [22 LRW 1131] In the Matter of Exposition Cotton
MIls Co. (1948) 76 NLRB 1289; [21 LRRM1319] .)

These cases, however, occur where there has been bargaining in
good faith throughout the course of negotiations. (Herman Sausage (Co.,
Inc. (5th Cir. 1960) 275 F.2d 229 [45 LRRM2829]. Often there is a
Iong hi story of ami cable bargaining relations. |In other instances, e.g.
Land is Tool, supra, there was no true objection by the union to the
unilateral increase. The situtation in this case, with two prior
g_d”ldi cations of bad faith negotiating by Respondent, is clearly quite

ifferent.
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that since the UFWhad said 87" cents was satisfactory then 82 cents was
agreed to because it was incorporated within 8792 cents.

This argunent is utterly without merit. Stated nost sinply,
agreeing to 87" cents is not the same as agreeing to 82 cents.
Respondent's unilateral increase is unlawful and is a per se violation of
subsection ( e) of section 1153. Moreover, it is an indication of bad
faith comng as it did while the Union was willing to negotiate an
increase apart froma full contract, something it had steadfastly refused
to do in the past. Barsam an indicated he was surprised and pl eased at
the UFW s stance. Proceeding to ignore this show of flexibility could do
nothing but further undermne the already difficult bargaining
relationship.

| find that the subsequent increase to 87" cents was simlarly
an unlawful unilateral change because there was no agreement reached.
decline to find, however, that this increase separately evidences bad
faith. Respondent coul d have believed agreement had been reached. Both
parties bear some responsiblity for the lack of clarity.

| have refused to credit Barsam an's account because, anong
other things, of inherent inprobabilities such as the Union voicing
absol utely no objection to the increase to 82 cents. Mecartney, however,
does not satisfactorily explain her response to Barsaman's inquiry as to
howto split up the increase. It seems inplicit in her response that the
understandi ng was that they were tal king about 87”5 cents. Qtherw se, her
failure to ask the anmount is strange. The failure of either side to
followup with an inquiry (by the UFW or notice of the increase (by the
Conpany) obviously conplicated the
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pi cture and probably reflects the overall lack of communication
bet ween the parti es.

Respondent admits it unilaterally inplenmented a wage increase
for the lettuce crew without notifying the Union but argues the action was
i nadvertent and thus shoul d not be found unlawful. Such actions are not
dependent on the subjective good faith of Respondent. The increase is a
per se violation of the duty to bargain. Respondent's assertion of
m st ake argues against using the change as an indicia of bad faith
bargaining. | find, however, that such an inference should be drawn. It
is simply a further instance of the enployer operating precisely as he
pl eased without regard to the Union. There are few exceptions to
Respondent's pattern of raising wages when and how he al one saw fit.

This is not one of those exceptions.

In conclusion, | find that each of the wage increases violates
subsections (e) and (a) of section 1153 and that the increase to 82 cents
and the increase in the lettuce wap crew s wages are properly used as
indicia of Respondent's overall bad faith in negotiations. I11. SURFACE
BARGAI NI NG

CGeneral Counsel argues that in addition to refusing to provide
information and making unilateral wage increases, Respondent engaged in
surface bargaining in violation of its duty to bargain in good faith. The
maj or indicia upon which General Counsel relies are Respondent's alleged

failure to alter its past conduct already
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adj udged to be in bad faith, 2 its delay in subnitting proposals, its
failure to respond to proposals and its inflexible position on all
maj or issues. Lastly, General Counsel argues that Respondent's
failure to rehire striking enployees, found to be unlawful in Sai khon
I, also denonstrates its bad faith.

There are substantial periods where the parties did not meet.
Del ayi ng negotiations by cancelling neetings and appearing unprepared
at negotiations are indicia of bad faith. (Kaplan’ s Fruit and Produce
Conpany (1980) 6 ALRB No. 36, reviewden. by Ct.App., 5th Dst.,

Septenber 24, 1981, citing 0. P. Mirphy, supra; Montebello Rose

Conpany, supra.)

As expected, each side asserts the other is responsible for
the delays. The Union's contributions to the snail's pace of

negotiations is examned infra. At this point exam ning only

Respondent's cul pability, it is apparent that it is primarily
responsi bl e for nmost of the extensive tine |ags.

The crux of the problem appears in Respondent's argunents as
well as its testinmonial evidence. It repeatedly asserts that the
Uni on did not ask for neetings during some of the extended gaps.
Respondent mi sconceives the parties' nutual responsibilities. The law
requires the active participation of both sides. (N.L.R.B. v.
Montgonery Vérd (9t h Cir. 1943) 133 F.2d 676 [12 LRRM508] . ) Although

the | aw places the burden on the union to institute the bargaining

process, the enployer may not sit passively by, forcing

35. Prior unfair |abor practices serve as background in
analyzing the instant case. (Crystal Springs Shirt Co. (1977) 229 NLRB
4199 LRRM1038]; Heck's Inc. (1968) 172 NNRB 2231 [ 69 LRRM117],
affirmed (D. C. Cir. 1970) 433 F.2d 541 [75 LRRM2109] .)

-63-



the union to continually renew its requests to neet and to nove
bargaining forward. (M. H Rtzwoller Conpany v. NL. R.B. (7th Cir.
1940) 114 F. 2d 432 [6 LRRM894] .)

Thus, for example, where fromJuly 21, 1981, until January
12, 1982, Barsamian owed the Union a response, it is no defense for
Respondent to assert it is not responsible for the delay because the
Union did not request neetings. Wiile the UFWwas |ess persistent than
it mght have been in pushing for meetings, | do not find that its
failure to do so relieves the enployer of its responsiblity to nove
negotiations forward. Particularly where, as in this exanple, the bal
was in Respondent's court, it bears primary responsibility for the
i nordi nate del ay.

The parties net only 16 times in the nmore than 21/2 years
enconpassed by the instant charge. Respondent nust bear responsibility
for the delay fromJuly 15, 1980, until the UFWcontacted Respondent
suggesting they nmeet. Respondent has previously been found to have
refused to bargain on a continuing basis since 1979. (Admra

Packi ng, supra; Saikhon I, supra.) Since Respondent had done nothing to

break with its past unlawful conduct, it nmust be found to have
continued its bad faith bargaining. |Its conduct did not "represent a
substantial break with its past unlawful conduct or the adoption of a

course of good-faith bargaining." (Maggio, et al., supra; MFarland

Rose, supra.)

Respondent was al so responsible for most of the delay in the
period from Cctober 30, 1980, until March 31, 1981. Its failure to
respond to the UFW s nodification of the RFK nedical plan, its

unwi | i ngness to discuss anything but a wage increase and its
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failure to provide the Union with any of the requested information (even
that which was unaffected by its asserted defense of fear of harassnent
and violence) all contributed to the delay of negotiations and indicate
its continuing bad faith.

Standing alone, Barsaman's failure to prepare a
count erproposal by the end of January 1981 and his switching instead to
suggesting a thorough review by both parties mght not indicate bad faith.
Consi dering the conplexity of the past bargaining history and the state of
confusion of the negotiation files that he testified to, the fact that he
did not conplete his own review until about md-Mrch 1981 m ght al so not
be unreasonable. He knew Ann Smith was ill, and the Union did not ask to
meet, nor did it press for his proposal.

Thus, had this been the only significant delay by Respondent
it would not weigh heavily. Gven the other factors already
menti oned, however, and subsequent conduct, | find that Respondent's
conduct during this period frustrated bargaining. % Ann Smith's
illness and the transfer of negotiations to David Martinez had only a
slight effect on the pace of negotiations.

From March 31 through May 18 the parties nmet about once every
two weeks. They formally agreed to some proposals fromthe prior Saikhon
contract which had not been at issue and reached agreement on several
other articles with each side making some concessions. No progress was

made on the major issues of hiring

~36. See As-H-Ne Farms, I nc., supra, (delays of 5" and 7 months
were indicative of bad faith); Mntebello Rose, supra, (delay from md-
Decenber to mid-March evidenced bad faith.)
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hal I, union security or duration. Some slight delay was occasi oned by
Barsam an failing to send his counterproposal to Martinez prior to the
April 15, 1981 meeting. Simlarly, he failed to provide a proni sed
proposal on nechanization at the May 18 neeting.

Martinez suggested | anguage to neet certain admnistrative
probl ems the conpany had with the Union's proposals on Incone Tax
Wt hhol ding and on Records and Pay periods. These were then agreed to.
Most of the agreements reached were consistent with [anguage in the prior
Sai khon contract. Mich of the Conpany's February 21, 1979, proposal on
Heal th and Safety was the sane as the Sun Harvest contract, so the parties
agreed on them

Martinez dropped some proposals and reduced demands on

7/

others.® \While none of these were mmjor concessions, they

reflected flexibility. The Conmpany, while agreeing to sone
conprom ses, in general made |ess nmovenent on proposals than the Union.

In the neetings of June 30 and July 21, 1981, Martinez made two
package proposals wth concessions on major issues. He proposed NLRA good
standing, agreed to a 5-day probationary period, proposed hiring to be
done by the Company with procedural safeguards (he proposed |anguage
negotiated with Linmoneira, a citrus company), Seniority as in the prior
Sai khon contract, and No Strike as in the prior Saikhon contract. Thus,
while there were certainly provisions the Conpany did not want, e. g. ,
the priority creditor section in the union security proposal, the package

represented maj or concessions

37. E.g., Apprenticeships, Labor-Mnagenent Relations
Gmmttee, Jury duty and Wtness pay and Supervi sors.
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by the Union in each of the critical areas. The provisions represented
conprom se | angauge fromvarious contracts. That is, all had been agreed
to by enployers in various contracts. This is not to say that because
they had been agreed to in other negotiations, including Respondent's
prior contract with the UFW that Respondent shoul d have accepted the
packages.

The law is clear that parties are not conpelled to "agree to a

proposal or [to] mak[e] . . . aconcession.” (N.L.R.B. v. National

Shoes, I nc., supra.) However, where, as here, the enployer does little

more than reject the union's demands, such conduct is indicative of bad

faith. (N.L.R.B. v. Century Cenent, supra.)

Barsam an made no counterproposals reflecting the Conmpany's
wi shes. He sinply stood on the now nore than two year ol d proposal and
rejected the Union's proposed concessions. Some of the Company's
positions in isolation mght not indicate bad faith. The enployer may be
entitled to maintain that it sinply does not want a hiring hall, but a
conpl ete unwi |l ingness to bend on any of the major subjects is strongly
indicative of bad faith. Simlarly, Barsaman's failure to respond unti
January 12, 1982, to the Union's July 21, 1981, proposal indicates |ess
than a desire to capitalize on the Union's denmonstrated willingness to
reach a contract even on ternms |ess advantageous to it than its other
contracts.

The Union clearly denonstrated it was willing to drop

substantially bel ow the Sun Harvest agreement.3® Respondent was

38. For exanple, Sun Harvest had ALRA good standing and a union
hiring hall.
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still unwlling to conpromse. A though the UFW s concessions were in
a package, this fact does not di mnish the conclusion the Uhion was
seeking to reach a conpromse. Qearly in return for such naj or
concessi ons the Lhi on wanted sone concessi ons fromthe enpl oyer.
Negotiating those itens one by one woul d have put the Uhion in a very
difficult bargai ning position.

A though Martinez was out of state for a tine, necessitated by
his father's illness, there is no indication his absence del ayed
bargai ning significantly during this period of July 1981 to January
1982. Barsaman had said he would respond to Martinez. Thereis
absol utely no indication he had his response ready and was unabl e to
give it to Martinez due to the latter's unavailability. In fact, when
they net in Decenber 1981, Barsaman gave no indication he had a
response ready even then. The fact that it was witten on January 11,
1982, the day prior to the next neeting, indicates it was not ready
until that tine.

In his January response, Barsaman did little nore than
reiterate the now al nost three year ol d GConpany proposal. The
Gonpany' s proposal s in response to the UFW s significant concessions
on hiring hall, which Barsaman had called the na or di spute, were not
a concession in any sense. Each had in fact already been part of
Respondent ' s posi tion.

Martinez' July 1981 proposal contained the first proposal on
economcs. He proposed Sun Harvest. |In January 1982, Barsam an
responded wth the Gonpany's February 1979 proposal. Thus the Uhion
had noved fromits original demands to | evels agreed to with other
conpanies. Wthout any inplication that Respondent shoul d have

accepted these |l evel s, its failure to nake any novenent fromits
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three year ol d proposal clearly indicates a lack of interest in noving
toward agreenent. The enpl oyer is obliged to nake "sone reasonabl e
effort . . . to conpose his differences wth the union.” (N.L.R. B.
v. Reed & Prince Mg. Co., supra.)

At the next neeting, on February 16, 1982, Mrtinez tried a
different tack. He made a non-economc and an econom c proposal .

Nei ther was in a package; so some of the concessions the URWhad
proposed the previous year were changed. Wthout the benefit of trade-
offs offered by the package approach, the Lhion was unwilling to give
up on each issue individually. On the ngor dispute, hiring hall,
however, it continued to propose the Linoneira | anguage whi ch did not
provide for a union hiring hall.

This was insufficient to enti ce Respondent to nmake any naj or
novenent. S nce Martinez' proposal was due to expire wth the Sun
Harvest contract in August 1982, Barsam an suggested he (Barsam an)
prepare a three-year proposal. A nonth |ater he had not done so. They
decided to neet in My, and Martinez was forced to cancel because his
father was dying. Arturo Mendoza was substituted for Martinez in June
due to a restructuring in the Uhion. During this tine, however,
Barsam an had not prepared a response and did not even have it on
August 3, nearly 6 nonths since the Union's proposal, when he and
Mendoza first met.

As with the tine period fromJuly 1981 to January 1982,
Respondent argues that because the Lhion did not call to neet and
because Martinez was unavailable to neet for a few weeks, the Uhion is
responsi ble for the entire delay. It is difficut to see how Martinez'

unavail abi lity had any effect since Barsaman was not
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ready to nove forward

Respondent's delay in providing information to Mendoza, which he
requested on August 12, 1982, resulted in Mendoza not submitting his
proposal until Novenber 16, 1982, when, apparently fearing he would be no
more successful then Ann Smith two year's earlier, he decided to go ahead
wi thout the information. As of the date of this hearing, Respondent stil
had not responded to this proposal.

In addition to the arguments al ready noted, Respondent asserts
that the delays in negotiations fromJuly 21, 1981, through Decenber 10,
1981, and from August 3, 1982, through Decenber 8, 1982, should not be
counted since it is not common to neet during the sunmer nmonths in the
Inperial Valley. A though M. Barsaman testified that in his negotiating
experience, little occurs during the summer because of the heat in E
Centro which causes things to shut down, Respondent's defense fails for
several reasons.

Since Mario Saikhon did not attend the negotiations, the fact
that "the principals of the conpanies . . . go to San D ego" (Resp.
Brief p. 59) would not seemto have a serious effect on the abilities of
the parties to neet. Simlarly, the fact that the office staff |eaves
and little farmng is going on is not inherently inconsistent with M.
Barsam an, as the Conpany negotiator, being available to neet.

Moreover, the record denonstrates that, to the extent the
Conpany' s schedul e dictates M. Barsanian's, office activity resunes by
m d- Septenber. Furthernore, this Board has found that even where a

custom of discontinuing bargaining over a certain season is
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establ i shed, that custom may be inappropriate to some circumstances. (See

J. R. Norton Conpany, supra, where, despite such a practice, the period was

counted in the nmakewhol e remedy because the UFWhad not wanted to suspend
bargai ning, and Respondent had prom sed to review and respond to the UFW s
out st andi ng proposal .)

General Counsel argues that Respondent's proposal of contractua
terms which were significantly less favorable to the Union than the
parties' prior contract and Respondent's adamant adherence to its
proposals in the face of concessions by the Union denonstrate bad faith.

General Counsel cites Neon Sign Corporation (1977) 229 NLRB 861

[ 95 LRRM 1161] in support of its argunment. Counsel- failed to note that
the NLRB's decision was reversed by the Court of Appeals. (Neon Sign Corp
v. N.L.R.B. (5th Cir. 1979) 602 F.2d 1203 [102 LRRM 2485].)

Both Herman Sausage Co., Inc. (1958) 122 NLRB 168 [43 LRRM
1090], enf'd (5th Cir. 1960) 275 F.2d 299 [45 LRRM2929] and Houston
Sheet Metal Contractors Association (1964) 147 NLRB 774 [ 56 LRRM 1281],

also cited by the General Counsel, are not persuasive authority. 1In the
former, the enployer's proposals represented a nuch nore radical departure
fromits prior contract than the proposals in the instant case. There the
enpl oyer proposed such changes as elimnating all sick benefits,
elimnating schedul ed rest periods for male enployees, elimnating tine
off for deaths in the imediate famly, elimnating the neal period after
five hours work, elimnating layoff notices, elimnating recourse to the
grievance procedure for discharges based on an enpl oyee's failure to
fulfil
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his duties, elinmnating the just cause requirenent for discharges and
numerous other itens. Moreover, when ultimately the union offered to
agree to a contract reached with another conpany which the enpl oyer had
consistently stated it wanted, Respondent rejected the offer. Throughout
negoti ations Respondent rejected outright the union's revisions of its
proposal s which the union made in an attenpt to reach agreement.

In Houston, supra, the issue is nmore accurately described as

regressive bargaining since Respondent, after offering wage increases and
several paid holidays (the old contract had no paid holidays), later
reduced its offer to a wage cut fromthe prior contract and no paid
hol i days.

There is merit to CGeneral Counsel's argunent, however, even
though the factual situations in those cases are nore extrene than that in
the instant case. Here, Respondent's unw llingness to agree to provisions
contained inits prior contract with the UFWis closely tied to its
unwi | I ingness to nake any significant novement toward reaching an
agr eenent .

As this Board has noted, what the Act requires is a sincere
effort to resolve differences rather than the actual reaching of an

agreement. (0. P. Murphy, supra.) "[T]he duty to bargain in good faith

is not satisfied by nerely meeting with union representatives to inform
themthat the enployer cannot or will not change its position.”

(N.L.R.B. v. Fitzgerald MIls Corporation, supra.)

Respondent seeks to justify its bargaining positions on ngjor
i ssues thereby defending its unw |lingness to conpromse. For exanple,

Respondent defends its opposition to the Union's hiring
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hal | proposals by contrasting this case with Kaplan's Fruit and Produce

Conpany, supra. Counsel argues that "unlike the situation in kaplan

it is clear inthis case why the issue of hiring has not been
resolved." (Respondent's brief p. 45.)

Counsel for Respondent does not develop his analysis, and, to
the extent Kaplan applies, it would seemto undercut his position. In
that case, the Board declined to find Respondent guilty of a refusal to
bargai n because the evidentiary record was inconplete in many respects.
As in the instant case, the union sought a union hiring hall as it had
obtained inits prior contract with the enployer. There, as here, the
enpl oyer had conpl aints regarding the quality of the functioning of the
union's facility. Unlike this case, the enployer there had repeatedly
expressed his discontent. Here there is no evidence of such repeated
expressi ons.

Various proposals and counterproposals were exchanged in

Kaplan's, supra, with the union making the | atest proposal which provided

a conpany-controlled hiring |ocation, advance notice to the union
regarding hiring needs, a guarantee that hiring would be free of arbitrary
discrimnation and a union shop provision. The Board was perplexed that
this proposal did not resolve the controversy and result in a contract
since the hiring hall was the primary issue. Since the record was silent
as to Respondent's reply or the context in which the proposal was made,
the Board said it would not infer that Respondent never intended to reach
an agreenent fromthe sinple fact that one did not naterialize. |Inherent
in this discussion is the Board' s sense that the union's proposal was a

reasonabl e attenpt to effect a conprom se agreenent.
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The true anal ogy to Kaplan, supra, is that the Union in the

instant case made a proposal with the sanme essential goals as in that
case. Contrary to the situation in Kaplan, the Respondent's response and
the context in which the Union's proposal was made are reflected in the
record in this case. The Company rejected the proposal offering no
meani ngf ul counterproposal. This rejection followed the Conpany's prior
stance of not offering any counterproposals or any suggestions other than
to continue having no hiring hall and to allow reopening negotiations on
the issue in a year. Thus, Respondent's position is not assisted by this
Board's ruling in Kaplan.

| find that, overall, Respondent was unbending and unwilling to
engage in the give and take which is essential to the bargaining process.
The conbination of significant delays, a pattern of not preparing
responses when prom sed and its general inflexibility indicate
Respondent's intent not to reach an agreenent.
V. THE REFUSAL TO REH RE STRI KI NG EMPLOYEES

An enpl oyer's anti-union conduct away fromthe table may support

a finding that it has negotiated in bad faith. (As-HNe Farms, Inc.

supra; Kaplan's Fruit and Produce Conpany, supra.) Failure to rehire work

stoppage participants has been characterized

as conduct away fromthe bargaining table which indicates

Respondent's bad faith in negotiations.® (J.R. Norton Conpany,

supra.)

39. SeadsoN L.R B. v. Ftzgerad MIlls Gorporation,
supr a.
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I find that the Respondent's refusal to
renire the striking enployees (found +to be

unlawful in Saikhon |) is properly considered as

a further indication of its bad faith.
V. CONCLUSI ON
The totality of the circunstances denpnstrates that Respondent

repeatedly delayed in responding to Union proposals, failed to submt
count erproposal s as prom sed, refused to provide basic infornmation for
nearly two years which, coupled with its unlawful refusal to rehire
striking empl oyees, severely restricted the UFWs ability to conmunicate
with, and ascertain the negotiating desires of, the enployees it
represents, remained intransigent on all mjor bargaining issues and
engaged in a repeated pattern of proposing wage increases a few days
before the beginning of the lettuce harvest season and inplenenting them
forthwith. Al of these elements conmbine to form

Conduct reflecting a rejection of the principle of collective

baraining . . . [and] an underlying purpose to byBass or

undermne the union . . . [which] manifests the absence of a

genui ne desire to conpronise differences and to reach

agreement in the manner the Act commands. (Mntebello Rose

Conpany, Inc., supra, 5 ALRB No. 64, quoting from Akron

Novelty Mg. Co. (1976) 224 NLRB 998, 1001?93 LRRM 1006. ]

VI. THE UNON S BAD FAI TH

Respondent asserts the Union bargained in bad faith. A |abor
organi zation's bad faith bargaining my be a defense to a refusal to

bargain charge against an enployer. (See MFarland Rose Production

supra, 6 ALRB No. 18 and cases cited therein at p. 26.)
Respondent points to several factors which it contends
demonstrate that the UFWnegotiated in bad faith. It asserts that the UFW

broke an agreenent not to negotiate in packages and cites
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Eto Farnms (1980) 6 ALRB No. 29, reviewden. by &.App., 5th Dist., June
18, 1981, as authority. | have already found that there was no agreement
not to negotiate in small packages

This case is also different fromEto Farnms, supra. There the

Board' s point was not that Respondent's proposals were inappropriate
because they were in a package but that because its proposal was a
reiteration which it well knew was unacceptable to the union such conduct
denonstrated the enployer was not making a reasonable effort to conpose its
differences with the union.

Here, the Union's packages were not a reiteration of prior
proposals it knew were unacceptable. Certainly they sought some
concessions fromthe enployer and contained items the Union wanted and the
Company did not. In each instance, however, the Union made major
concessions on issues the employer said were critical. It gave up nore in
packages than it had yielded to any other conmpany in any one contract.

Thus, | do not find that the Union's package proposals indicated bad
faith. Rather, they were significant efforts toward breaking a stalemte
and moving negotiations forward.

Simlarly, the fact that the Union was willing to
conprom se on sone items when tied together with others as part of a
package but was not willing to do so when they stood as individual articles
does not prove it negotiated in bad faith. Such conduct is an acceptable
bargai ning tactic. | find no grounds for finding such conduct to be

regressive bargaining or otherw se indicative of bad
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faith 2

Respondent al so argues that the Union's proposals were
unreasonably harsh. As to those proposals which were part of the Union's
February 28, 1979, proposal, that defense has already been rejected in

Adm ral Packing, supra. Since the Sun Harvest |anguage proposed by the

UFWis a retreat fromthose positions, or at best no nore favorable,
generally, to the Union, it is hard to see how they coul d be unreasonably
harsh. | have already found that the Union did not have a take it or
| eave it stance as far as the Sun Harvest agreenment was concerned. The
Uni on dropped some benefits it negotiated in Sun Harvest and, in
packages, offered substantial concessions from Sun Harvest. Had
Respondent been willing to negotiate an agreenent, it appears the Union
was Wi lling to go below Sun Harvest in major areas

Respondent al so argues that the Union failed to propose a flat
crop differential and a seniority supplement and failed to reply to the
Company' s proposed increase on tractor drivers' wages. The Union did not
promse to prepare a flat crop differential. Rather, it indicated it was
willing to discuss one. The record clearly demonstrates it was the
Conpany whi ch wanted one.

Martinez did fail to propose a seniority supplement, and

40. Respondent correctly points out that Martinez reverted to
the UFWs original position on the RFK medical plan. This was a _
regressive proposal, and the Union did not explain its change. Regressive
bargaining 1s indicative of bad faith. As | have rejected Respondent's
arguments that the reverting to prior proposals outside of packages
indicated bad faith, the change on RFK stands al one as an exanpl e of
regressive bargaininP conduct by the Union. Alone, it is not sufficient
to denonstrate overall bad faith.
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Barsam an told him at |east as of June 30, 1981, that he would not agree
to a seniority provision wthout seeing the proposed supplement. There
does not appear to have been a satisfactory reason for this failure
al though the lack of information clearly hanpered Martinez' ability to
construct a proposal. Nonetheless, he said he would do so, and if the
negotiations had been noving well and had seniority been a central issue
of discussion, Martinez!failing nmight well have interfered with the
progress of negotiations and indicated bad faith. Gven that the parties
were making no progress with regard to the major issues and that
seniority was not a mgjor stunbling block, I find that this failing,
while not to be condoned, is not especially significant.

| have found that Respondent did not make a definitive
proposal on the tractor drivers' wage increases. Therefore the Union
has not breached any duty in its failure so far to counterpropose

I'n discussing Respondent's conduct, | have already
indicated | do not find that the Union was prinarily responsible for the
maj or delays in negotiating. Cearly events such as Ms. Smth's illness
and M. Martinez' absences coul d contribute to the delay both by their
bei ng unavail abl e and by causing Respondent to legitinmately feel no
urgency in setting meetings or preparing proposals. In this case,
though, the timng of their unavailability was not such as to occasion
either. Respondent's delays in having proposals ready went well beyond
the times the Union's negotiators were not available. Sinmlarly,
Respondent appeared content to let the time go by, apparently feeling

that so long as the Union was not

-78-



constantly insisting on neetings, it could sit back and passively do
not hi ng.

Gven the availability of the nmakewhol e renedy for bad faith
bargai ning under the ALRA there nmay be sone incentive for a union not
to press bargaining as insistently as one mght under the NLRA  That
Is clearly a factor to consider when weighing the parties' conduct. In
this case, however, while the Unhion coul d have been nore vigorous in
setting tine lines and denandi ng neetings, its failure to do so does
not anount to bad faith. Mich of the tine was spent waiting for
i nformati on and count er proposal s from Respondent. As this Board said in

MFarl and Rose, supra, "Had Respondent begun good faith bargai ning,

the UFV¢ failure to request bargai ning...m ght have been of sone
consequence.” (At p. 81 of ALOdecision.) Here, as there, | find the
Uni on' s conduct did not constitute bad faith.

Respondent asserts that the UFWal so caused del ays by
changi ng negotiators and by cancel | ing neetings. Both of these
al l egati ons have already essentially been discussed. In brief, M.
Smth's illness did not naterially delay negotiations since M.
Barsaman was still review ng the bargai ning history. Wen Martinez
repl aced her, he and Barsaman spent their intitial session doing
exact|ly what Barsaman had proposed he and Smth do, review ng their
respective positions. Wile Martinez did not have a copy of a few of
the proposals, there is no evidence that his substitution for Smth was
a naterial factor in inpeding negotiations.

S mlarly, when Mendoza repl aced Martinez, Barsam an had yet

to prepare his promsed response even by the tinme he and Mendoza
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met. Thus to the extent that Martinez' absence and the substitution of
Mendoza occasioned any delay, it was not major and was outwei ghed by
Respondent's failure to respond to the Union's proposal. Any inference
that these mnor delays indicated the Union was attenpting

to avoi d reaching an agreenment is overshadowed by other indicia that

it was intent on working out a contract . 2/

| thus find that the Union did not bargain in bad faith, and its
conduct does not serve as defense to Respondent's bargaining conduct. |
therefore find that Respondent has violated subsections (e) and (a) of
section 1153 of the Act.

REMEDY

Respondent's counsel argues that the makewhol e renedy is
i nappropriate in this case. He points to the enployer's and the
Uni on's postures on the unilateral wage increases (Resp. brief p
62) and Respondent's reliance on the Administrative Law Oficer's— 42
decision in Saikhon | regarding its defense to providing
information. (Resp. brief p. 71.)

Respondent cites N. A. Pricola Produce (1981) 7 ALRB No. 99 and

Kapl an's Fruit and Produce, supra, 5 ALRB No. 36, as authority for not

I nposi ng nakewhol e. The essential difference between those cases and the
instant case is that in neither of those did the Board make a finding of

overall bad faith bargaining on the part of the

41. Cancellation of four meetings over a long period of tine by
the union negotiator is not such dilatoriness as to evidence bad faith.
(As-H Ne Farms, I nc., supra.)

42. At the time of the decision in Saikhon |, Admnistrative
Law Judges were titled Administrative Law Of ficers.
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enpl oyer. Indeed, in Pricola Produce, supra, the Board noted that it had

i nposed the nmakewhol e renedy ". . . in cases involving surface bargaining,
when the enployer's bad faith frustrates the ability to reach any

agreement at all . . . ." citing As-HNe Farns, Inc.,

supra.
Since | have found that Saikhon has engaged in bad faith
bargaining in violation of subsections (e) and (a) of section 1153 of the
Act, the makewhole remedy is appropriate. | have rejected Respondent's
argunents that it was not responsible for the periods when there were
substantial gaps in negotiations; thus it is not appropriate to provide
t he makewhol e renedy for only sone parts of the tine covered by the
instant charge. Mreover, this Board has shown a reluctance to do so,
finding it inconpatable with a proper analysis of surface bargaining

cases. (MFarland Rose, supra.)

The makewhol e remedy shall run fromJuly 15, 1980 to
February 24, 1983.
RECOMVENDED ORDER
By authority of Labor Code section 1160.3 the Agricultural

Labor Rel ations Board hereby orders that Respondent Mario Saikhon, Inc.,
its officers, agents, successors, and assigns shall:
1. Cease and desist from
(a) Failing or refusing to bargain collectively in good
faith with the United Farm Workers of America, AFL-CIO (UFW wth respect
to wages, hours, and other terms and conditions of enploynment of its
enpl oyees, or the negotiation of an agreement covering such enpl oyees, or

in any other manner failing or refusing
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to so bargain with the UFW

(b) Inany like or related manner interfering with,
restraining, or coercing agricultural enployees in the exercise of the
ri ghts guaranteed them by section 1152 of the Act.

2. Take the followi ng afirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) Upon request, neet and bargain collectively in good
faith with the UFW as the certified exclusive collective bargaining
representative of its agricultural enployees, with respect to said
enpl oyees' rates of pay, wagees, hours of enploynent, and other termns
and conditions of enploynent, and, if agreement is reached, enbody such
agreement in a signed contract.

(b) If the UFWso requests, rescind its unilateral
wage increases fromthe 1980-81 and 1982-83 |ettuce harvest seasons,
and thereafter bargain in good faith with the UFWover any proposed
wage increases for its agricultural enployees.

(c) Mke whole its agricultural enployees for all |osses
of pay and ot her econom c |osses they have suffered as a result of
Respondent's failure and refusal to bargain in good faith with the UFW
such amounts to be conputed in accordance with established Board
precedents, plus interest thereon, conputed in accordance with the

Board's Decision and Order in Lu-Ette Farms, supra, 8 ALRB No. 55.

The makewhol e period shall extend fromJuly 15, 1980, until February
24, 1983, and from February 24, 1983, until the date on which
Respondent commences good faith bargaining with the UFWwhich results

in a contract or bona fide inpasse.
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(d) Preserve and, upon request, make available to the
Board or its agents, for exam nation, photocopying, and ot herw se copying,
all payroll records, social security payment records, time cards,
personnel records and reports, and all other records relevant and
necessary to a determnation, by the Regional Director, of the anounts of
makewhol e and interest due under the terms of this O der;

(e) Signthe Notice to Agricultural Enployees attached
hereto, and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
set forth bel ow

(f) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Oder, to all agricultural enployees enployed by Respondent at any tine
during the period fromJuly 15, 1980, until the date on which the said
Notice is mailed.

(g) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for 60 days,
the time(s) and place(s) of posting to be determned by the Regi ona
Director, and exercise due care to replace any copy or copies of the
Notice which may be altered, defaced, covered or renoved.

(h) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enployees on conpany tine and
property at time(s) and place(s) to be determned by the Regiona
Director. Follow ng the reading, the Board agent shall be given the

opportunity, outside the presence of supervisors
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and managenent, to answer any questions the enpl oyees may have concerni ng
the Notice and/or their rights under the Act. The Regional D rector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to
all nonhourly wage enpl oyees in order to conpensate themfor time |ost at
this reading and during the question-and-answer period.

(i) Notify the Regional Drector in witing, wthin 30
days after the date of issuance of this Order, of the steps Respondent has
taken to conply with its terns, and continue to report periodically
thereafter, at the Regional Director's request, until full conpliance is
achi eved.

T IS FURTHER CRDERED that the certification of the United Farm
Wrkers of Anerica, AFL-A QO as the exclusive col |l ective bargaining
representative of the agricultural enployees of Mario Saikhon, | nc., be,
and it hereby i s, extended for one year fromthe date on whi ch Respondent
comences to bargain in good faith with the (FW

DATED.  Septenber 30, 1983

oo O Pore_

BARBARA D. MOCRE
Adm ni strative Law Judge
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NOTI CE TO AR QULTURAL EMPLOYEES

After investigating charges that were filed in the Bl Centre Office, the
General Counsel of the Agricultural Labor Relations Board issued a
conplaint that alleged that we, Mario Saikhon, I nc., had violated the
law. After a hearing at which each side had an opPortunity to present
evi dence, the Board found that we did violate the |aw by bargaining in
bad faith with the UFWregarding a col |l ective bargaining agreenent. The
Board has told us to post and publish this Notice. W wll do what the
Board has ordered us to do. W also want to tell you that:

The Agricul tural Labor Relations Act is a law that gives you and all farm
wor kers these rights:

1. To organize yoursel ves;

2. To form join or help unions;

3. To vote in a secret ballot election to decide whether you want a
uni on to represent you

4. To bargain wth your enployer to obtain a contract covering your
wages and working conditions through a union chosen by a mgjority of
the enpl oyees and certified by the Board;

5. To act together with other workers to help or protect one
anot her; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

WE WLL NOT do anything in the future that forces you to do, or stops
you from doing, any of the things |isted above. In particular:

WE WLL neet with your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours
and conditions of enploynent.

VE WLL nmeke whole all of our enployees who suffered any economc | osses
as a result of our failure and refusal to bargain in good faith with the
UFWsince July 15, 1980.

DATED: MAR O SAI KHON, | NC.

(Representative) (Title)

|f you have any questions about your rights as farmworkers or about this
Noti1ce, you naY contact any office of the Agricultural Labor Relations
Board. One office is located at 319 Waterman Avenue, El Centro, California
92243. The tel ephone number is (619) 353-2130



This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of Galifornia.

DO NOI' REMOVE OR MUTI LATE




APPENDI X

General Counsel filed a motion on May 9, 1983, seeking to amend
certain errors in the official hearing transcript. Respondent, on My 27,
1983, responded to that notion, and, on June 6, 1983, filed a simlar
motion to which General Counsel responded on June 14, 1983. Al notions
and responses thereto were duly served.

Errors appear in transcripts for a variety of reasons, and
little purpose is served to single out a few There is also the danger of
changing rather than truly correcting a transcript even where both parties
agree to "correcting" the error. A wtness may have m sspoken, and the
transcript may accurately reflect the record. Wth these thoughts in
mnd, after reveiw ng each of the notions and the responses, | have
determined to grant the motions as to certain of the requested changes. |
have al | owed changes only on significant points where the changes serve to
avoi d conf usi on.

The record shall be changed as fol | ows:

\Volune |, page 90, line 22, change "t he sinker" to
"sacred".

Volune ||, page 146, line 5 change "July 12" to "January 12."

Vol une |V, page 2, line 1, change "National Executive Union"
to "National Executive Board of the Union."

Vol ume 1V, page 7, lines 11-12, place quotation marks around the
sentence "You also seemto indicate you were considering attenpts to

reopen articles already agreed t o.
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Volune 1V, page 24, line 2, change "I asked hinf to " He asked

Volune IV, page 38, line 10, change "I said personally | would

rather” to "He said personally he would rather.”

Volune IV, page 38, line 11, change "He said that" to "I said
that."

Volune IV, page 47, line 19 and line 24, change "Col ace" to

Vol une 1V, page 50, line 15, change "Daniel Martin" to "David

Martinez."

\Volune 1V, page 78, line 24, change "1 " to "she".

Volune 1V, page 79, line 26, change "walk out" to "l ock
out".

Vol une |V, page 82, line 3, change "we" to "she".

Vol une 1V, page 82, line 4, change "he" to "she".

Vol une |1V, page 90, line 19, change "produce" to "Pricola
Produce”.

Vol une 1V, page 99, line 23/ change "position" to
" per m ssi on".

Vol une |V, page 107, line 6, change "ALRB' to "NLRB".

Vol une |V, page 109, line 22, change "Nassa" to "Nassiff".

Volurme IV, page 112, line 3, change "draft, but as" to
"draft, but not as".

Volume 1V, page 121, line 8, change the word "security" to
"steward".

Vol une |V, page 123, line 20, change the word "inpact" to

"i npasse”.



Volume 1V, page 125, line 13, change the word "l abor" to
"| abel ".

Volune 1V, page 136, line 23, change the word "enpl oyee" to
“enpl oyer".

\Volune |V, page 156, line 5 change the word "easy" to
“aut omatical | y".

Vol ure 1V, page 158, line 8, change "ALRB' to "NLRB".

Volume |V, page 159, line 12, after the word "had" insert the

word "not ".

Volune 1V, page 162, line 25, change the word "cause" to
"clause".

Vol ume 1V, page 177, line 4, change the word "wanted" to
"consi dered".

Vol une V, page 10, line 17, change the word "drown" to
" dr opped".

Vol une V, page 41, line 9, change the nane "Mrio" to
"Mary".

\Volune V, page 61, line 11, change "enpl oyees" to
"enpl oyers".

Volune V, page 73, line 19, change the letters "KKE' to
"K. K. Tto".

Vol ume V, page 83, lines 17-18, change the phrase "Wat farns
i ncorporated ALRB five-five" to "Lu-Ete Farns, INc. 8 AARB No. 55".

Vol une V, pages 84-85, lines 28-1, place quotation narks
around the phrase "I said that | did promse proposals or

reaf firmance, but when | started | ooking, had difficulty know ng all
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positions,"”.

Vol une V, page 85, line 6, change "extra" to "contract".

Volune V, page 88, line 13, in the phrase "You discussed his
concerns”, change the word "you" to "he" so that it reads "he discussed
hi s concerns".

Vol ume V, page 120, line 4, change the word "safe" to
Nassi ff".

Vol une V, page 133, lines 1, 7 and 9, change the proper nane
"Mario" to "Mary".

Additionally, | note two errors in the official transcript with
regard to exhibits. Respondent's Exhibit Nunber 40 was admtted into
evidence. {See R.T. IV. 67.) It is erroneously noted as not admtted in
Volunme VI, page 2, line 25. The reference there should be to exhibit nunber
44, not exhibit 40, and | direct that the transcript be changed accordingly.
Further, the reporter noted in Volunme 1V at page 70 that Respondent's
Exhibits 60-77 were adnmtted. There were correctly noted as stipulated into
evi dence and admtted in Volume V at page 60. The record shall be deened

changed accordingly.

(4)
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